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A benevolent society answered in defense that its by-laws, which were known 
to the applicant, prohibited the insurance of persons under the age of 
eighteen years and that the applicant fraudulently misrepresented his age 
as eighteen. To this it was replied that his age was truly stated to the 
agent as seventeen years and ten months and the latter informed him that 
two months would make no difference. 

Held, That the reply was good on demurrer. 

Held, That a copy of the by-laws should be got out in the answer. 


* Decision rendered, April 22, 1887, 
VoL. XVI.- 45. 
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Held, That where the proofs of death showed the discrepancy, and the society 
failed for eighteen months to offer to rescind the contract or return the 
premiums, until suit was brought, it will be estopped from setting up the 
discrepancy in defense. 

Hitt & Lams, for Appellant. 

Sueparp & Martinpate, for Appellee. 

Howk, J. 

This is an appeal by Bridget Gray, the plaintiff below, from a 
judgment of the Marion superior court in general term against her 
for appellee’s costs. By a proper assignment of error here, she has 
brought before this court the same error she assigned below in 
general term, namely: That the Marion superior court at special 
term erred in sustaining appellee’s demurrer to appellent’s amended 
reply therein. 

The case is before us on the pleadings. In her complaint appellant 
alleged that appellee, the National Benefit Association of Indianap- 
olis, was a corporation organized under the laws of this State, and 
was engaged in the business of insuring the lives of persons against 
death, caused by bodily injuries effected through external, violent, 
and accidental means, when death shall result therefrom within six 
months from the happening of such accident, and during the time 
such person shall be a member of such association; that is pursu- 
ance of and in accordance with the business of such appellee, on or 
about the twenty-seveath day of March, 1882, the appellee issued to 
one William E. Gray a certain policy or certificate of insurance in 
such association, and took William E. Gray into the association as a 
member thereof, a copy of which certificate of membership or pol- 
icy was filed with and made part of such complaint; that while 
William E. Gray was a member of such association, to wit, on the 
first day of December, 1882, he( William E. Gray) was employed as a 
locomotive fireman on a locomotive engine on the Kentucky Cen- 
tral Railroad; that, while so employed, the locomotive whereon he 
(William E. Gray was so employed, collided with another locomotive 
and train of cars on such railroad, and in such collision and by 
reason thereof, he was thrown violently against the boiler of the 
locomotive engine whereon he was fireman, and pressed against the 
same by the tank thereof, and was thereby instantly killed by ex- 
ternal, violent, and accidental means; that on or about the 
day of , 1883, and within six months after the accident which 
caused the death of William E. Gray, appellant furnished the ap- 
pellee with notice and proper and sufficient proofs of the death of 
Williem E. Gray, in accordance with the requirements of such certif 





1887. ] Gray vs. National Benefit Ass'n. 707 


icate or policy, and in all respects had done and performed all’ the 
conditions and stipulations of such contract on her part, but that 
the appellee had and still refused to pay such sum of $1,000 in 
such certificate or policy mentioned, or any part thereof. Where- 
fore, ete. 

To appellant’s complaint the appellee answered in two paragraphs, 
whereof the first was a general denial. In the second paragraph of 
its answer the appellee said that its rules and by-laws forbade the 
issuance of a certificate of membership to any person under the age 
of eighteen years, or over the age of sixty-five years; and appellant’s 
decedent, well knowing this rule of such association, falsely and 
fraudulently misrepresented his age to appellee in his application for 
membership, and warranted to appellee that he was eighteen years 
of age, whereas he well knew, at the time, that he was under the age 
of eighteen years; that the appellee never knew that such decedent 
was under eighteen years of age until appellant presented 'to it the 
proofs of his death, wherein she made oath that he was under the 
age of eighteen years. Wherefore the appellee said that such cer- 
tificate of membership was void, and the appellant ought not to have 
and maintain her action thereon. 

For her amended reply to the second paragraph of appellee’s an- 
swer the appellant said that the contract sued on was made and ex- 
ecuted between appellee and appellant’s son, William E. Gray, at 
the city of Covington, in the State of Kentucky; that one George 
Jobe was the appellee’s agent, and acted on its behalf in making 
such contract, and prepared the application of William E. Gray for 
such certificate of membership; that William E. Gray fully ex- 
plained to such agent, before the contract was made, and before his 
application for such certificate of membership was prepared, that, 
at the time the application was made and such certificate issued, he 
was under the age of eighteen years, and correctly informed such 
agent what his true age was, which appellant said was, to wit, seven- 
teen years and ten months; that such agent then informed William 
E. Gray that the fact that he was under the age of eighteen years 
by so short a time as two months would make no difference, and 
that, under the circumstances, when so explained to such agent, 1t 
would be proper for him to sign the application which the agent 
prepared, showing his age to be eighteen years; that thereupon 
William E. Gray signed such application accordingly, and paid such 
agent, for the appellee, the sum of $11.20 as admission fee, and for 
two advance assessments, which the appellee still retained; that ap- 
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pellee was not at all deceived thereby, but, through its agent, had 
full knowledge of the true state of facts in regard to the age of 
William E. Gray before the issuing of the certificate of membership 
sued on herein. Wherefore, etc. 

We are of opinion that the court below at special term erred in 
sustaining appellee’s demurrer to appellant’s amended reply to the 
second paragraph of appellee’s answer herein, and that, because of 
this error, the general term also erred in affirming the judgment be- 
low at special term. It will be observed that, in the second para- 
graph of its answer herein, appellee has not alleged that there was 
any provision in the law of its incorporation or charter which for- 
bade its issuance of such a certificate of membership therein as the 
one sued on in this action, to any person under or over any speci- 
fied age. It may be safely assumed, in the absence of any aver- 
ment to the contrary, that appellee was incorporated under and 
pursuant to the provisions of an act entitled “An act for the incor- 
poration of insurance companies, defining their powers and prescrib- 
ing their duties,” approved June 17, 1852, and in force since May 
6, 1853 (1 Rev. St., 1876, p. 584, et seq.). In section 20 of this act 
(section 3,727, Rev. St. 1881) the general power is conferred upon 
corporations such as the appellee, to “make insurances * * * 
on the life or health of any person,” without limitation of any kind 
as to the age of such person in that or any other section of the 
general law of the State under which they are created, and to which 
they owe their existence. Ofcourse, if the statute of this State, which 
constitutes appellee’s charter, had conferred upon it the power only 
to make insurance on the life or health of any person between cer- 
tain ages, or had forbidden appellee to make insurance on the life 
or health of any person under or over specified ages, it would not 
have been competent for appellee, either by its principal officers or 
by any agent, to have made valid insurance on the life or health of 
any person, in violation of the limitation as to the age of such per- 
son, in the law of its existence: Leonard vs. American Ins. Co., 97 
Ind., 299, and authorities there cited; Presbyterian etc. Fund vs. 
Allen, 106 Ind., 593, 7 N. E. Rep., 317. 

In the second paragraph of its answer, as we have seen, the ap- 
pellee averred that its rules and by-laws forbade the issuance of a 
certificate of membership to any person under the age of eighteen 
years, or over the age of sixty-five years; and appellee’s defense to 
this suit, as stated in such paragraph, is predicated upon the prohi- 
bition in its rules and by-laws against the issuance of the certificate 
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to William E. Gray, who, as alleged, well knew that he was under 
the age of eighteen years. It was also alleged that William E. 
Gray, well knowing appellee’s rule and by-law, falsely and fraudu- 
lently misrepresented his age in his application for membership, and 
warranted to appellee that he was eighteen years of age. We are 
of opinion that the facts stated in appellant’s amended reply were 
amply sufficient, if true, and, as they were well pleaded, their truth 
is admitted by the demurrer thereto. To avoid appellee’s defense 
to this suit, as stated in the second paragraph of its answer, appel- 
lant averred and appellee admitted that the contract in suit was 
executed between appellee and appellant’s son, William E. Gray, at 
the city of Covington, in the State of Kentucky; that George Jobe 
was appellee’s agent, and acted for it in making such contract, and 
prepared William E. Gray’s application for such certificate of mem- 
bership; that he (Gray) fully explained to such agent, before the 
contract was made, and before his application for such certificate 
was so prepared, that he was then under the age of eighteen years, 
and correctly informed such agent what his true age was, which ap- 
pellant said was seventeen years and ten months; that such agent 
then informed him (Gray) that the fact of his being then under 
eighteen years of age by so short a time as two months would make 
no difference; and that, under the circumstances, it would be proper 
for him to sign the application prepared by such agent, which he 
(Gray) accordingly signed, and paid such agent for appellee the sum 
of $11.20 as an admission fee and for two advance assessments, 
which appellee still retained; and that appellee was not deceived, 
but through such agent had full knowledge of the true age of Will- 
iam E. Gray before the issuance of the certificate of membership 
sued on herein. 

It is very clear, we think, that the court below erred in sustaining 
appeliee’s demurrer to appellant’s amended reply. The demurrer 
searched the record; and, as the paragraph of the answer to which 
such amended reply was pleaded was clearly insufficient, the court 
ought to have overruled the demurrer as to such reply, and to have 
carried the same back, and sustained it to the second puragraph of 
appellee’s answer. . This is so, under the well-recognized rule of 
practice that even a bad reply toa bad paragraph of the answer is 
sufficient to withstand a demurrer thereto for the want of facts: 
A®tna Ins. Co. vs. Baker, 71 Ind., 102; State vs. Porter, 89 Ind., 260; 
Clawson vs. Chicago ete. Ry. Co., 95 Ind., 152. 
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We have said that the second paragraph of appellee’s answer was 
clearly insufficient. The defense attempted to be stated in such 
paragraph was that appellee was prohibited from issuing a certificate 
of membership to any person under the age of eighteen years; and 
that, with knowledge of such prohibition and of the fact that he was 
under eighteen years of age, William E. Gray made his application 
for and procured from appellee the issuance of the certificate of 
membership sued on in this action. The appellee was not pro- 
hibited, as we have seen, by any provision of the law under which it 

yas incorporated, or of any other statute of this State, from insuring 
the life of William E. Gray, nor from executing the certificate or con- 
tract sued on for the benefit of his mother, the appellant herein, by 
reason or on account of the fact that, at the date of his application 
and of such certificate of contract, Wiliam E. Gray was under or 
over any specified age. The “rules and by-laws” upon which 
appellee’s defense to this suit, as stated in the second paragraph of 
its answer, is founded, were laws of its own making, for its own 
government, and apparently for the purpose of imposing restrictions 
on its own acts, or powers to act, which were not imposed on ap- 
pellee by any provision of the act under which it was incorporated, 
or by any other statutory provision in force in this State. 

Conceding, without deciding, that it was not competent for appel- 
lee, or any of its officers or agents, to waive or suspend the opera- 
tion of its “rules and by-laws,” or to execute and issue a valid certif- 
icate of membership or contract in any case where the issance thereof 
is prohibited by such “rules and by-laws,” we are of opinion that 
the second paragraph of appellee’s answer was and is fatally defec- 
tive, in this: that it fails to give or set out therein the “rules and 
by-laws” upon which its special defense to this suit was and is pred- 
icated, but gives merely in lieu thereof the pleader’s conclusion as 
to the effect of such rules and by-laws upon the issuance of the cer- 
tificate or contract sued on. The rules and by-laws upon which 
appellee relied in the second paragraph of its answer ought to have 
been set out therein, so that the court might determine whether or 
not they forbade the issuance of the certificate or contract upon 
which the appellant sued herein. The second paragraph of the an- 
swer was clearly bad, and the demurrer to the reply ought to 
have been carried back by the court, and sustained to such para- 
graph of answer. 

It is shown by the record of this cause that William E. Gray ap- 
plied to appellee’s agent, at Covington, Kentucky, for the certificate 
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or contract in suit, on the twenty-fourth day of March, 1882, and 
that on the twenty-seventh day of March, 1882, such certificate or 
contract was issued to him by appellee, and was payable to Bridget 
Gray, the appellant here, in ninety days after the receipt of satis- 
factory proofs of the death of William E. Gray, ete. It is further 
shown that on the first day of December, 1882, and while the cer- 
tificate or contract sued on was still in full force, William E. Gray 
was instantly killed in a railroad collision, by external, violent, and 
accidental means; and that on the day of , 1883, and 
within six months after such death of William E. Gray, appellant 
furnished appellee with satisfactory proofs of such death. This suit 
was commenced by appellant against appellee, in the court below; 
for the recovery of the amount due on such certificate or contract, 
on the twenty-sixth day of October, 1883; and on February 20, 1884, 
appellee filed its answer herein, the substance of which we have 
heretofore given. On the eighth day of December, 1884, appellant 
filed her amended reply, heretofore given in this opinion, and on 
the same day appellee’s demurrer was sustained to such reply. We 
have said that the facts stated in appellant’s reply, which are ad- 
mitted to be true as the case is now presented, were abundantly 
sufficient to avoid appellee’s defense to this suit as stated in the sec- 
ond paragraph of its answer. Appellee admits by its demurrer that 
it had full knowledge of the true age of William E. Gray before it 
issued to him the certificate of membership or contract upon which 
appellant has sued in this action, and that, with this knowledge, ap- 
pellee still retained on the eighth day of December, 1884, the sum 
of money paid by William E. Gray for such certificate, and for as- 
sessments against him as one of its members. In the face of these 
admissions in regard to its knowledege of the true age of William 
E. Gray before appellee issued to him the certificate or contract sued 
on herein, its defense to this suit, predicated upon its rules and by- 
laws, and upon the representation and warranty of William E. Gray 
in his application for such certificate, is entirely avoided. If it were 
true, as stated in its answer, that appellee never knew that William 
E. Gray was under the age of eighteen years until appellant fur- 
nished it with proofs of his death, yet as the record shows that such 
proofs of death were so furnished more than eighteen months be- 
fore this suit was finally determined in the court below, and as it 
does not appear that appellee had ever offered to rescind or cancel 
the certificate or contract sued on, or to refund the money it had 
received thereon, it must be held, we think, that such certificate or 
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contract had been so ratified and confirmed by appellee as to estop 
it from asserting the defense to this suit attempted to be stated in 
the second paragraph of its answer. 

The judgment is reversed, with costs, and the cause is remanded, 
with instructions to overrule the demurrer to the reply, and to carry 
it back, and sustain it to the second paragraph of the answer, and 
for further proceedings in accordance with this opinion. 





Havens vs. Home Ins. Co. 


SUPREME COURT OF INDIANA. 


Appealed from the Grant C. C. 


SARAH HAVENS 
vs. 
HOME INS. CO.* 


The policy provided that it should be void in case of other insurance without 
consent indorsed, and that nothing less than a specific agreement clearly 
expressed and indorsed on the policy should be a waiver of its printed 
conditions. - 

Held, That an agreement with the authorized agent at the time of insuring 
that other existing insurance should be permitted, will estop the company 
from alleging that such consent was not actually indorsed. But a mere 
agreement subsequent to the issue of the policy that other insurance 
might be taken out, where it does not appear that the company had any 
knowledge that it was taken out, and no request for its indorsement is 
made, will not operate as an estoppel. 

Where the policy is on the building and contents, the amounts on each being 
apportioned, it is an entire contract, and if avoided as to the building by 
other insurance thereon without consent, it is also void as to the contents. 


McDowett, BrownteE & Henry, for Appellant. 
Harrison Mitter & Exam, for Appellee. 
MircHet., J. 

This action was brought by Sarah Havens upon a policy of fire 
insurance issued to her by the Home Insurance Company of New 
York, on the second day of December, 1883. The insurance was 
for the period of one year, against loss or damage by fire to the 
amount of $2,000, as follows : $1,500 upon the hotel buildings of the 
assured in Marion, Indiana, and $500 on her furniture and house- 


* Opinion filed, May 24, 1887. 





714 Report of Decisions. [Sept., 


hold goods therein. Among other stipulations, the policy contained 
the following: “If the assured shall have, or shall hereafter make, 
any other insurance on the property insured, or any part thereof, 
without the consent of the company hereon written, this policy 
shall be void.” There was also the following stipulation in the pol- 
icy: “Th use of general terms, or anything less than a distinct, 
specific agreement, clearly expressed and indorsed on this policy, 
shall not be construed as a waiver of any printed or written condi- 
tion or restriction therein.” 

The first paragraph of the complaint alleged the execution of the 
policy, and that the property thereby insured had been destroyed 
by fire on the 13th day of November, 1874, and that due proof of 
loss had been made. This paragraph contains the following aver- 
ment : The plaintiff further avers that it was expressly agreed and 
understood that said plaintiff was to have permission to take out an 
additional insurance of one thousand dollars on said building in any 
other company, and at any time she desired, and said company 
agreed to insert said condition in said policy, which it wholly 
failed to do. And plaintiff says that, relying upon said promise and 
in pursuance of said contract and agreement, she had effected an 
insurance on said building in the sum of one thousand dollars, in 
the Phenix Insurance Company of Brooklyn, New York, as _per- 
mitted by the express agreement aforesaid.” The court below sus- 
tained a demurrer to this paragraph of the complaint. The appel- 
lant’s claim is that the averments above set out in effect show that 
the insurance company agreed or consented that the assured might 
procure other insurance on the building, and that having so con- 
sented, it is now estopped to assert that there has been a breach of 
the condition because the consent of the company was not in- 
dorsed on the policy. It is said the agreement amounted to a 
waiver of the condition requiring that the consent of the company 
to other insurance should be so indorsed. Insurance policies are 
prepared by the companies, and contracts of insurance are usually 
consummated by experts on the one hand, and inexperts on the 
other. The policy of the law is therefore to give them such an in- 
terpretation as to prevent a forfeiture whenever upon principles of 
fair construction, such a result is possible. 

It is abundantly settled that, notwithstanding the conditions in 
the policy, if, at the time the insurance was effected, or afterwards, 
there were conditions, uses, or incidents of the risk which were in 
confliet with conditions in the policy, and which were known to the 
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insurer or its agents, whose knowledge is imputable to the company, 
such conditions, uses, or incidents cannot be used to defeat a recov- 
ery after a loss has occurred. Issuing or continuing a policy of 
insurance with full knowledge by the company of existing facts, 
which, according to a condition of the contract makes it voidable, is 
a waiver of the condition. If it were otherwise, the company 
would be enabled to perpetuate a fraud upon the assured : Home 
Insurance Co. vs. Duke, 84 Ind., 253; Adtna Ins. Co. vs. Shryer, 85 
Ind., 362; Excelsior etc. Ass’n vs. Riddle, 91 Ind., 84; Indiana Ins. 
Co. vs. Capehart, 108 Ind., 270, 8 N. E. Rep., 285. Thus it has been 
held in a somewhat analagous case that notwithstanding an insur 
ance policy contained printed stipulations almost identical with 
those above set out in respect to obtaining other insurance, and in 
respect to matters whicly should not be construed as a waiver of any 
condition or restriction contained in the policy, yet where an agent 
whose authority was not shown to have been restricted, inserted in 
the policy “ $3,000 other insurance permitted,” and who was shown 
to have had knowledge that other insurance had been obtained, but 
conveyed to the insured the impression that the written consent of 
the company was not necessary, it was held that the insurance 
company was estopped to dispute the validity of the additional in- 
surance: Westchester Fire Ins. Co. vs. Earle, 33 Mich., 143; Had- 
ley vs. Insurance Co., 55 N. H., 110; Pittney vs. Glens Falls Ins. 
Co., 65 N. ¥., 6; American Ins. Co. vs. Luttrell, 89 Il., 314. 

The tendency of the modern cases is to hold that if notice be duly 
given to company or its agents of additional insurance, or if actual 
knowledge is brought home that other insurance exists, or has been 
obtained, and no’ objection is made, the company will be estopped 
from insisting on a forfeiture, because its consent was not indorsed 
on the policy : Wood, Fire Ins., secs. 382, 383; May, Ins, secs. 369, 
370. Having knowledge of the other insurance, the company may 
manifest its dissent by canceling its policy, otherwise it would be 
treated as having assented, and waived compliance with the condi- 
tion. This does not deny to insurance companies the right to im- 
pose conditions upon which they will assume risks. It does nothing 
more than to prevent them from taking advantage of conditions 
when they have full knowledge of incidents and facts connected 
with the risk which are inconsistent with the conditions imposed. 
It should be observed that the authorities make a distinction in this 
regard between mutual insurance companies whose charters require 
that the consent of the company shall be indorsed on the policy in 
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respect to certain matters, and such companies as regulate the sub- 
ject-matter under consideration by contract merely. 

The principles relied on, although abundantly supported as con- 
trolling in cases somewhat analagous to this, do not reach the neces- 
sities of the appellant’s case. The case made by the first paragraph 
of the complaint proceeds upon the theory that another valid policy 
of insurance had been taken out by the assured in the Phenix Ins. 
Co. of Brooklyn, New York, after the issuance of the policy in suit, 
and before the destruction of the property by fire. It seeks to 
avoid the effect of the condition providing for a forfeiture of the 
policy by the averment that it was agreed that the plaintiff should 
have permission to take out additional insurance to the amount of 
$1,000, in any company and at any time she desired to do so, 
and that the company agreed to insert such a stipulation in the 
policy, but wholly failed to insert the stipulation as agreed. It 
does not appear when this agreement was made, whether before or 
after the execution of the policy. If it was made before, it does 
not appear that the appellant was induced to accept the policy with- 
out full knowledge that the stipulation was absent, nor does the 
complaint ask for a reformation of the contract. 

The appellant argues that a fair reading of the contract leads to 
the conclusion that it was made subsequent to the issuing of the 
policy. If this be conceded, it in no wise helps the appellant. If it 
were admitted that the oral agreement relied on were valid, it ef- 
fects no substantial modification of the original contract. In any 
event, permission to take other insurance was to be in writing. 
Such permission could only have been given by the assured present- 
ing the policy to the company or its agent, and requesting that the 
stipulation be written in or upon the policy. After the execution of 
the policy, it was presumably in the possession of the assured. It 
does not appear that she ever requested that the stipulation orally 
agreed upon should be inserted, or that the company or its agent 
ever had any notice that she had taken or desired to take addi- 
tional insurance. The company was therefore guilty of no neglect 
or wrong. The position of the appellant comes to this: After the 
policy was executed, an agreement was made that other insurance 
might be taken, and that a written stipulation to that effect would 
be inserted in the policy. Other valid insurance was taken without 
any notice to the company, or request to insert the stipulation 
agreed upon, and now it is said the company is estopped to insist 
upon the condition printed in the policy. This position is not sus- 
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tainable. As has been seen, insurance companies are estopped to 
insist upon the enforcement of conditions when they have knowledge 
of existing facts which are inconsistent with the conditions imposed. 
Knowledge of the facts raises a presumption that the company 
waives that condition, and upon principles of honesty and fair deal- 
ing, the law holds it estopped to say to the contrary when such 
knowledge,is shown. Admitting all the facts pleaded to be true, the 
insurance company has been guilty of no misconduct upon which 
an estoppel can be predicated. The assured has chosen to stand 
upon the policy as she received it. With the concession in her 
complaint that she violated a condition of the policy by taking 
other insurance without the consent of and without notice to the 
company or its agent, the court could not have done otherwise than 
sustain the demurrer. 

The second paragraph of the complaint waived any right or claim 
to recover for the destruction of the building, and proceeded only 
for the loss of the furniture and household goods covered by the 
policy. To this paragraph the company answered the condition 
aguinst obtaining other msurance on the property insured, or any 
part thereof, without the written consent of the company, and al- 
leged that since the issuance of the policy sued on, other valid insur- 
ance had been so obtained upon the hotel building. The answer 
further averred that the furniture covered by the policy was con- 
tained and used in the hotel, and that both formed one risk, and 
were insured by the same contract, and upon one and the same con- 
sideration. This was held to be a sufficient answer. Since part of 
the insurance was apportioned to the building and part to the furni- 
ture and household goods therein, the question presented is whether 
it was competent for the plaintiff to recover that part apportioned to 
the furniture and household goods, notwithstanding the policy had 
been voided as to the building. On appellant’s behalf the argument 
is that the contract is divisible, and that it does not follow that be- 
cause it was voided (in part, it was voided in whole. There) is ap- 
parently some (conflict) of opinion as to the construction of con- 
tracts of insurance, and as to the right of the assured to recover in 
cases somewhat analogous to that under consideration. Where the 
contract is entire, it seems to be conceded that a breach of condition 
affects the entire risk; but the authorities are not uniformly agreed 
as to what constitutes an entire contract as applied to policies of in- 
surance. So far as we are apprised the question presented has not 
been heretofore considered by this court. Confirming the decision 


. 
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to the case in hand, our conclusion after a careful examination of the 
authorities, is that the policy under consideration is to be treated as 
an entire, indivisible contract in respect to the condition in question. 
The purpose of inserting conditions against other insurance in policies 
manifestly is to protect the company from the hazard of overinsur- 
ance by compelling the assured to continue to be personally inter- 
ested in the preservation of his property. The condition assumed 
that the vigilance of the property-owner will be stimulated, and that 
he will be more watchful to guard against fire in case his relation to 
thé property is such that its destruction by fire will entail a loss rather 
than a benefit upon him: Phoenix Ins. Co. vs. Lamar, 106 Ind., 513, 

In order, therefore, to give effect to the condition according to 
the intent and purpose of the contract, it follows necessarily that 
where the property covered by one policy, although consisting of 
separate items, appears to be so situate as to constitute substantially 
one risk, then, even though separate amounts of insurance be ap- 
portioned to each separate item or class of property, if the consider- 
ation for the contract and the risk are both indivisible, the contract 
must be treated as entire nevertheless. To such a policy the princi- 
ples governing entire and indivisible contracts are applicable, for 
the reason that the matter which renders the policy void as to part 
affects the risk of the insurer in respect to the other items in the 
same manner as it affects those items in respect to which the con- 
tract is voided. In such a case the only effect of apportioning the 
amount of the insurance upon the separate items of property speci- 
fied in the policy is to limit the extent of the company’s liability to 
the sum specified upon each item or class of property insured. 
While many well-considered cases seem to justify a much broader 
conclusion than that above stated in regard to the indivisibility of 
insurance contracts, we believe that, in the main, the authorities 
may be harmonized on the principles above stated, which we regard 
as the better view of the subject : Adtna Ins. Co. vs. Resh, 44 Mich., 
55; McGowen vs. People’s Ins. Co., 54 Vt. 211; Gottsman vs. 
Pennsylvania Ins. Co., 56 Pa. St., 210; Schumitsch vs. American Ins. 
Co., 48 Wis., 26; Hinnman vs. Hartford Ins. Co., 36 Wis, 159; 
Plath vs. Minnesota etc. Ass'n, 23 Minn., 479; Bowman vs. Franklin 
Ins. Co., 40 Md., 620; Moore vs. Virginia ete. Co., 28 Grat., 508; 
Lovejoy vs. Augusta Ins. Co., 45 Me., 472; Richardson vs. Maine 
Ins. Co., 46 Me., 394; Gold vs. York Ins. Co., 47 Me.. 403; Barnes 
vs. Union Mut. Ins. Co., 51 Me., 110; Day vs. Charter Oak Ins. Co., 
51 Me., 91; Lee vs. Howard Ins. Co., 3 Gray, 583; Kimball vs. 
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Howard Ins. Co., 8 Gray, 33; Freismith vs. Agawan etc. Co., 10 
Qush., 537; Brown vs. People’s Mut. Ins. Co., 11 Cush., 280; Gerver 
vs. Hawkeye Ins. Co., 28 N. W. Rep., 555; Wood, Fire Ins., sec. 165. 

In the following, among other cases which involved suits upon in- 
surance policies wherein different properties were insured for sepa- 
rate sums, the contracts were held divisible, and the policy-holder 
in each instance allowed to recover as to some of the separate items, 
notwithstanding there had been a violation of some condition which 
avoided the policy as to the other items included in the same policy: 
Merrill vs. Agricultural Ins. Co., 73 N. Y., 452; French vs. Chenango 
Ins. Co., 7 Hill, 122; Koontz vs. Hannibal etc. Co., 42 Mo., 126; 
Loehner vs. Home Ins. Co., 17 Mo., 247; Commercial Ins. Co. vs. 
Spankneble, 52 Ill., 531; Hartford Ins. Co. vs. Walsh, 54 Tll., 164. 

While we concur in the suggestion that courts incline towards 
such a liberal construction of insurance contracts in favor of the as- 
sured as, if possible, to avoid a forfeiture, yet where parties have 
without fraud, mistake, or surprise, deliberately entered into a con- 
tract, that alone must be looked to as furnishing the measure of 
their respective rights and obligations : Phoenix Ins. Co. vs. Lamar, 
supra. Courts cannot by construction compel insurance companies 
to assume obligations which they have fairly guarded against, in 
order to protect themselves against imposition, so that their solvency 
may be legitimately preserved in order to afford indemnity to policy- 
holders who observe their contracts. 

In the case under consideration, the risk on the furniture was 
affected by the same cause that rendered the policy void upon the 
building. It follows that the policy was avoided in toto. Judgment 
affirmed with costs. 





Report of Decisions. 


SUPREME COURT OF INDIANA. 


Appeal from Decatur C. C. 


INSURANCE COMPANY OF NORTH AMERICA 
Us. 


MARY BRIM.* 


Where it is claimed that the date of expiration had been altered upon the 
policy subsequently to its delivery, the burden of proof is upon the com- 
pany alleging it. 

Where such policy named a specific amount of premium for a specific amount 
of insurance, the error of ex: luding evidence as to the rate charged uni- 
formly tor a certain term, if any, was harmless, if the rate, according to 
the policy, neither coincided with that term nor the term as claimed by the 
insured, but was between the two. 

Testimony of the agent regarding certain matters occurring in the lifetime of 
the original insured who had since died and whose wife had succeeded to 
his interest in the property and policy, were properly excluded. 

Under a statute forbidding provisions requiring notice to be given in less 
than five days, a notice within a reasonable time thereafter is sufficient 
unless the time be limited in the policy, and it is for the court to say 
what in law is a reasonable notice and to so instruct the jury in case of 
disputed facts. Under such a statute a provision requiring immediate 
notice is void. 

Where the statute provides that any stipulation by a foreign company 
limiting the right to sue to less than three years after a loss, shall be void, 
a limitation-clause restricted to one year in the policy is void. 


Moore and Marsnatz, for Appellant. 


Mutter and Gavin, for Appellee. 
Mrircue 1, J. 


This was a suit by Mary Brim against the Insurance Company of 
North America, to recover upon a policy of insurance. The complaint 
alleges that on the twenty-sixth day of June, 1879, the company 
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issued a policy of insurance, whereby it insured certain farm-prop- 
erty therein declared, owned by Philip Brim, to the amount of 
$2,500, against loss or damage by fire from the twenty-sixth day 
of June, 1879, to the twenty-sixth day of June, 1884. The death 
of Philip Brim, and the succession of plaintiff to the rights of the 
decedent in the property and policy, the destruction of certain 
parts of the property by fire, and the performance by the assured 
of the conditions of policy, are alleged. The company an- 
swered by a general denial, and a plea of non est factum, denying 
the execution of the policy. The question chiefly contested at 
the trial was whether the policy expired on the twenty-sixth 
day of June, 1882, or on the twenty-sixth of June, 1884. The con- 
tention of the insurance company was that the date of the expira- 
tion of the policy, as written on the face, and indorsed upon the 
back thereof, had been changed from 1882 to 1884, by the addition 
of a perpendicular to the figure “2” at each place, so as to make 
it appear thus, “1884.” Evidence was heard in support of the re- 
spective theories of the parties. Pertinent to this feature of the 
case, the court gave the jury the following charge: “If the evi- 
dence, by a fair preponderance, shows that the policy sued on was 
signed and delivered by the defendant to the plaintiff, and the 
defendant claims an alteration thereof, the burden is upon the de- 
fendant to show such alteration, and, if an alteration appears upon 
it, that it was made after delivery.” The jury found, in answer to 
an interrogatory submitted to them, that there was no alteration 
apparent upon the face of the policy. The law upon the subject 
involved in the instruction was given to the jury correctly. 

It was for the court and jury to judge from an inspection of the 
policy, concerning the character of the alleged alteration. If there 
was nothing suspicious upon the face of the instrument tending 
to raise a presumption that it had been altered aiter its execution, 
it was not necessary for the plaintiff, after proving its execution, to 
offer any proof in the first instance upon the subject of an alleged 
alteration. Within all the authorities, the burden of proof in such 
acase is upon the party alleging the alteration: Meikel vs. State 
Say. Inst., 36 Ind., 355; Stoner vs. Ellis, 6 Ind., 152; Cochran vs. 
Nebeker, 48 Ind., 459; Fitzgerald vs. Goff, 99 Ind., 28; Sirrine vs. 
Briggs, 31 Mich., 443. The jury, having found that the policy pre- 
sented no indication of having been altered, were not required to 
examine the vexed question, concerning which the books abound in 


diverse decisions, as to what presumptions will be indulged if the 
Vou. XVI.-46. 
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face of the instrument itself presents a suspicious appearance: 
Neil vs. Case, 25 Kan., 510. .Since there was no alteration apparent 
upon the face of the policy, whether the instruction of the court 
upon that subject was technically accurate or not, it was not influ- 
ential in producing the verdict: Cleveland etc. R. Co. vs. Newell, 
104 Ind., 264-273, 3 N. E. Rep., 836. 

During the progress of the trial, the appellant produced a wit- 
ness, and, in answer to suitable questions for that purpose, pro- 
posed to prove that the uniform minimum rate established and 
existing between the different insurance companies represented in 
Greensburg, at the time of the issuance of the policy in suit, was 
1 per cent for three years, and 1} per cent for five years, on de- 
tached farm-property, such as that covered by the policy in ques- 
tion. The evidence was excluded. Without determining the 
abstract question concerning the admissibility of evidence of the 
character of that offered, it is manifest that the exclusion of the 
evidence proposed was harmless in this case. The policy recited 
that the premium paid as a consideration for $2,500 insurance was 
$30. There was no evidence controverting this. It is therefore 
apparent, whether the established rate of insurance in the city of 
Greensburg was or not in accord with the proposed evidence, the 
appellant’s agent did not, in this instance, conform to the rate 
established. If the policy was for three years, as the appellant 
contended, the premium charged was $5 more than the rate. If it 
was for five years, the premium was less than the rates by seven 
dollars and a half. The evidence would have proved nothing to 
the appellant’s advantage if it had been admitted. There was no 
error, therefore, in excluding the testimony. The appellant pro- 
posed to prove, by the agent who issued the policy, certain matters 
in respect to the policy which must have occurred, if at all, in the 
lifetime of Philip Brim, deceased, with whom the contract of insur- 
ance was negotiated. Mrs. Brim succeeded to the property insured 
as heir, and to the policy of insurance by assignment. The agent 
was permitted to testify in respect to certain matters testified to by 
Mrs. Brim which occurred in the lifetime of her deceased husband. 
Concerning other matters so occurring, the proposed testimony 
was excluded. There was no error inthis: Sec. 500, Rev. St., 1881; 
Peacock vs. Albin, 39 Ind., 25; Reynolds vs. Linard, 95 Ind., 48. 
The fire occurrea un the tenth day of August, 1883. The evidence 
tended to show that notice of the loss was communicated to the 
company’s agent on the thirteenth day thereafter. There was a 
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condition in the policy requiring that immediate notice should be 
given of any claim made thereunder. Some circumstances appeared 
in the evidence tending to show an excuse for not notifying the 
agent at an earlier period. Relevant to this feature of the case, the 
court instructed the jury, in substance, that the condition requiring 
immediate notice was void; that if the plaintiff, taking into consid- 
eration all the circumstances, gave notice within a reasonable time, 
the provisions of the policy in that regard were complied with, and 
that it was a question of fact for the jury to determine, under all 
the circumstances, what was a reasonable time. Section 3,770, Rev. 
St., 1881, relating to foreign insurance companies doing business 
within this State, prohibits any such company from inserting certain 
conditions in its policy. Among others, conditions requiring notice 
of loss to be given forthwith, or within a period of less than five days 
are prohibited. The statute provides that any condition inserted in a 
policy contrary to its provisions shall be void. The effect of the 
statute is to invalidate any provision in a policy issued by a foreign 
insurance company which requires notice of a loss to be given 
within tive days. The law makes such a condition in a policy con- 
clusively unreasonable. Construed in connection with the law, the 
condition requiring immediate notice must be held to mean that 
the assured should use reasonable diligence in giving notice of the 
loss. What constitutes reasonable diligence or reasonable notice 
must depend upon all the circumstances of each particular case: 
Railway Co. vs. Burwell, 44 Ind., 460; Wood, Fire Ins., §414. The 
purpose of the notice is to enable the company to take proper pre- 
cautions for its own protection.’ The notice must be reasonable 
under all circumstances. Where the facts are not in. dispute, or 
where they have been ascertained by the proper tribunal for that 
purpose, it becomes a question of law for the court to determine 
whether, under the facts and circumstances of a given case, the 
notice was reasonable. Where the facts tending to show an excuse 
for the delay are in dispute, or whether it is a disputed question 
whether the delay was occasioned by certain facts, it is for the jury 
to ascertain the facts, and the cause and effect of the delay, and, 
under proper instructions from the court, as to the force and effect 
of the facts found, determine whether or not, under all the circum- 
stances, reasonable notice of the loss was given: Wood, Fire 
Ins., § 412. This rule, properly applied, does not in any event 
leave it to the jury to determine what facts in law constitute a rea- 
sonable notice. This is the function of the court, to be discharged 
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by properly instructing the jury as to the legal value of the facts as 
they may be found from theeevidence. In view of the last clause 
of the instruction complained of, it was eminently proper that the 
court, either of its own motion, or at the request of the appellant, 
should have instructed the jury further as to the facts and circym- 
stances necessary to constitute a legal excuse for the delay, and 
under what circumstances, within the proof, the notice might have 
been deemed sufficient. The instruction in and of itself was not, 
however, erroneous. The appellant, so far as we are advised, made 
no request for further instructions. The case is therefore within 
the rule which denies a reversal in case an instruction is substan- 
tially accurate, but which might with great propriety have been 
supplemented with further instructions in order to render it more 
intelligible and complete: Wilson vs. Trafalgar etc. Co., 93 Ind., 
287; County of Howard vs. Legg., 11 N. E. Rep., 612 (present 
term). 

Without detailing the circumstances which appeared in evidence, 
it is sufficient to say, since it does not appear that the company 
made any objection to the claim on account of the insufficiency of 
the notice, or that any detriment resulted to it on account of delay, 
the notice was, under all the circumstances, reasonably in time: 
Wood, Fire Ins., § 414. Of course, if the policy had required notice 
be given within a definite time, not within period prohibited by 
statute, or if the notice had been unreasonably delayed, without 
any circumstances of excuse, a failure to object to a notice given, 
after the right of action on the policy had expired, would not 
revive the right: Trask vs State etc. Co., 29 Pa. St., 198. This 
case is not within that rule, the policy contained a provision to the 
effect that, if a suit or action should be commenced thereon after 
the expiration of one year from the date of the loss, the lapse of 
time should be deemed conclusive against the validity of the claim. 
This suit was not brought until after the expiration of one year, 
and it is now contended that the above-mentioned stipulation 
defeated the plaintiff's right to recover on the policy. The statute 
already referred to enacts that any condition or agreement in a 
policy of foreign insurance “not to sue for a period of less than three 
years ” shall be void, and it also provides that any condition inserted 
in a policy to avoid the provisions of that section shall be void. It 
is at once obvious that the condition in the policy and provisions of 
the statute cannot stand together. It is said the provision in the 
policy, the practicable effect of which was to bar a right of action 
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after one year, was such a contract as the parties had a right to 
make, and that such right was not subject to legislative control. 
While the general proposition may be conceded that insurance 
companies have the right to contract that parties shall assert their 
claims against them in a reasonable time: Riddlesbarger vs. Hart- 
ford Ins. Co., 7 Wall., 386. Yet the constitutional right of the legis- 
lature to prescribe the terms upon which the foreign corporations 
may transact business within the State is also abundantly estab- 
lished: Farmers etc. Ins. Co. vs. Harrah, 47 Ind., 236; Bank of 
Augusta vs. Earle, 13 Pet., 519; Paul vs. Virginia, 8 Wall., 168; 
Ducat vs. Chicago, 10 Wall. 410; Cooper Manuf’g Co. vs. Fer- 
guson, 113 U.S., 727; 5 Sup. Ct. Rep., 739; Cincinnati Mut. ete. 
Co. vs. Rosenthal, 55 Ill., 85; Thorne vs. Travelers Ins Co., 80 
Pa. St., 15. 

The statute must be regarded as a legislative declaration that 
less than three years is an unreasonable limit within which to 
require parties holding claims under a policy of foreign insurance 
to assert their claims, or to be forever barred. This statute was in 
force when the contract of insurance was consummated, and it must 
be conclusively presumed that the contract was made with a due 
regard for the law. In so far as the statutes and the conditions in 
the policy are in conflict, the statute must prevail. It it said the 
statute is unconstitutional. Counsel have not called our attention 
to any provision of the constitution which is supposed to be in- 
fringed, and we know of none. Judgment affirmed with costs. 
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SUPREME COURT OF WISCONSIN. 


US. 
UNITED STATES MUT. ACCIDENT ASS’N.* ; 


A foreign company not licensed to do business in Wisconsin, but which was 
charged with carrying on the business of accident insurance in that State, 
is not liable to the penalty imposed in Rev. St. of 1878, § 1954, upon compa- 
nies failing to file annual statements. 


H. W. Cuynowertn, for Respondent. 
Fincues, Lynpe & Mutter, for Appellant. 
Cotz, C. J. 

The main question in this case is, does the complaint state a cause 
of action? The action is brought to recover the penalty given by 
section 1,954, Rev. St., for a failure to make and file in the office of 
the commissioner of insurance the annual statement of its business, 
etc., as required by that section. The complaint alleges, in substance, 
that the defendant is a corporation organized and existing under and 
by virtue of the laws of the State of New York, and as such has been 
continually, for five years last past, engaged in the business of ac- 
cident insurance, having its principal office and place of business in 
the city of New York; also, as such accident insurance corporation, 
was, in the month of January, 1882, and has been down to and in- 
cluding the month of April, 1886, engaged in doing and carrying on 
the business of accident insurance in this State, and has issued its 
policies of insurance to residents and citizens of this State, insuring 
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them against loss or damage occasioned by personal bodily injuries 
by accidents or otherwise, and has received premiums and assess- 
ments upon said policies, but has failed and neglected, during all 
this time, to make and deposit in the office of the commissioner of 
insurance the annual statement required by the statute, whereby it 
has become liable or indebted to the State in the sum of $26,000, ac- 
cording to the provisions of section 1,954. The objection taken to 
the complaint is that it does not allege or state that the defendant 
has been liceused to do business in this State. This, it is claimed, 
is an essential allegation, because an unlicensed foreign corporation 
is not within the meaning or letter of the statute; consequently not 
liable for the penalty. 

Section 1,954 reads as follows: “Every life or accident insurance 
corporation doing business in this State shall, on or before the first 
day of March in each year, file in the office of the commissioner of 
insurance a statement of its business standing and affairs, signed 
and verified by the affidavits of the president or vice-president, and 
of the secretary (but, in case of a foreign corporation, it may be 
signed and verified by the resident managing officer thereof in the 
United States), and covering the year ending the preceding thirty- 
first day of December, and exhibiting the followings facts and items.” 
Then follow twenty-eight different items of information which must 
be embodied in the statement, and then is added this clause: “ For 
any failure to make and deposit such annual statement, or to 
promptly reply in writing to any inquiry addressed by the commis- 
sioner of insurance in relation to the business of such corporation, or 
for willfully making any false statement therein, every such corpora- 
tion or officer, so failing or making such false statement, shall forfeit 
$500, and for every neglect to file such statement an additional 
$500 for every month that such corporation shall continue thereafter 
to transact any insurance business in this State until such statement 
be filed.” 

The inquiry, therefore, is, does this provision apply to and include 
& non-resident corporation which has not been licensed, or does it 
- only apply to such as-have the right and authority of doing business 
in this State? We are constrained to hold that it only applies to 
the latter class of corporations. There are a number of provisions 
of the statute that lead us to adopt this view. Section 1,220 pro- 
vides that every company transacting the business of life or acciden- 
tal insurance in this State shall, on or before the first of March in 
each year pay to the State treasurer, as an annual license-fee for 
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transacting such business, the sum of $309. Such license, when 
granted, shall authorize the company to which it is issued to trans- 
act business until the first day of March in the ensuing year, unless 
sooner revoked or forfeited according to law. Subsequent sections 
prohibit such a corporation from doing business unless it has a cer- 
tain amount of paid-up capital, and has procured a license from the 
commissioner authorizing it to issue policies of insurance. Sec- 
tion 1,947. The commissioner is authorized from time to time to 
examine the capital stock and assets of such company, and value 
them according to a prescribed standard of valuation; and, when 
they are not equivalent to this valuation, he is to notify the corpora- 
tion to discontinue issuing new policies until such time as its funds 
shall become equal to its liabilities. Section 1,949. Every life or 
accident insurance company not organized under the laws of this 
State, before doing business therein, is required to deposit with the 
commissioner a copy of its charter, and a statement signed and veri- 
fied by the affidavit of the president or vice-president in the form 
prescribed for the annual statement mentioned in section 1,954, 
Section 1,953. Then follows the section in regard to the annual 
statement, and what it shall contain. By section 1,955 it is provided 
if such corporation shall violate or fail to comply with any provision 
of law applicable thereto, or in case its capital shall be impaired, 
and shall not be made good within such time as the commissioner 
shall require, it is made the imperative duty of the commissioner to 
revoke any and every authority, license, or certificate granted to such 
corporation, or agent thereof, to transact business in this State, and 
no such agent or corporation shall thereafter transact any business 
of insurance in this State until again duly licensed. See chapter 
240, Laws 1880. There are other provisions, also, which make it 
a misdemeanor, punishable by fine of not less than $50 nor more 
than $500 for each offense, for an officer or agent to act for or in 
any manner aid a non-domestic insurance company in transacting 
its business without first procuring a certificate of authority from 
the commissioner as provided by law; and any person who solicits 
insurance on behalf of a corporation, or transmits an application for 
insurance or a policy other than for himself, or makes any contract 
of insurance, or collects any premium, is declared to be an agent of 
the corporation to all intents and purposes, unless it is shown that 
he renders his services gratuitously. 

In view of these provisions for granting a license to a non-resident 
insurance company to make contracts and issue policies which shall 
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be legal, and for exercising visitorial power and control over them, 
to a great extent, by examining into their pecuniary condition, the 
value of their assets, etc., imposing penalties for a failure to reply 
in writing to an inquiry of the commissioner in relation to its busi- 
ness, or for failure to file the annual statement prescribed, we think 
it vlain that the legislature was only intending to regulate such com- 
panies as had submitted to the jurisdiction of the State, filed a copy 
of its charter, and procured the necessary license to transact its 
business lawfully, and were not acting with reference to companies 
which had never submitted to its jurisdiction, and were not licensed 
to do business in the State. Waiving the question as to the power 
of the legislature to impose a penalty upon a non-domestic insurance 
company, which has never submitted to our laws or jurisdiction, of 
$500 for not promptly replying to an inquiry of the commissioner in 
relation to its business, or for failing to make an annual statement, 
or for making a false statement, still we think the legislature has not 
attempted to do this by the provision in question. Undoubtedly 
the legislature may prescribe the conditions upon which such cor- 
porations shall transact business within its limits; may compel them 
to procure a license for the lawful transaction of such business; or 
may “exact such security for the performance of their contracts 
with its citizens as in its judgment will best promote the public in- 
terest. The whole matter rests in its discretion.” State vs. Doyle, 
40 Wis., 176. 

The learned counsel for the plaintiff says the words used in the 
statute, “every life or accident insurance corporation,” are general, 
making no exceptions, and embrace both those corporations which 
have been doing business by complying with the laws of the State, 
and those which have been or are doing business in violation of the 
laws. True, the words are comprehensive enough to include both 
classes of corporations; but the question is, do not all the provisions 
relating to the subject show that the section prescribing the penalty 
was intended to apply only to such corporations as had taken out a 
license? In the next section we find the language, “if any such 
corporation ”—plainly referring to those included in the previous 
section—* shall violate or fail to comply with any provision of the 
law applicable thereto, it shall be the imperative duty of the commis- 
sioner to revoke any and every authority, license, or certificate 
granted to such corporation.” This language, by the strongest im- 
plication, indicates that it was corporations which had once been 
licensed which the legislature had in mind and was dealing with. 
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It is said that it is highly absurd to suppose the legislature in- 
tended that those insurance companies which had never made a pre- 
tense of complying with the insurance laws of the State could do 
business here ad libitum without incurring any penalty whatever. 
But we have referred to those provisions enacted to secure obedi- 
ence by insurance companies to the laws of the State,—the provis- 
sion prohibiting a company from making contracts of insurance or 
issuing policies before it has obtained a license authorizing it to do 
so; also the one imposing a fine upon any agent or person who 
should aid in any manner an insurance company in transacting its 
business in this State without first obtaining from the commissioner 
a certificate of authority. If these provisions are not adequate or 
effectual to secure obedience to the laws on the part of non-resident 
compauies, the remedy is with the legislature. 

The counsel for the defendant argues that the words “ doing busi- 
ness in this State” necessarily imply and refer to corporations which 
have the lawful right or authority to make contracts of insurance. 
The words, he says, are words of limitation, and clearly designate 
that class of corporations. As a general rule, laws are enacted to 
regulate the rights and duties of the citizens of the State, including 
of course, all corporations subject to its sovereignty. And the laws 
in regard to insurance are intended to regulate and bind such cor- 
porations as the State may exercise its jurisdiction over. But we 
fail to find that the laws in that matter were intended to regulate a 
non-resident corporation, or impose a penalty upon it for a neglect 
of duty before it has come within the State and placed itself upon 
the footing of a domestic corporation. 

But it is further claimed in behalf of the plaintiff that this view of 
the statute is in direct conflict with the decision in State vs. United 
States Mut. Accident Ass’n, 31 N. W. Rep., 230. The question in 
that case was whether there had been such a service of process as 
gave the court jurisdiction of the defendant. The summons had 
been served by leaving a copy with the agent of a foreign insurance 
company which had not obtained a license to do business in this 
State. Upon the facts of the case, the service was held to be good. 
The case is quite distinguishable from the one at bar. It is true 
it is said in that case that section 1,954 applies to every life or acci- 
dent insurance company doing business in this State. This remark, 
however, must be considered in connection with the facts and case 
in which it was maje. It was perfectly correct, considered in rela- 
tion to the question decided there; but cannot control our judgment 
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here, where the question is whether the last clause of section 1,954, 
which imposes a penalty for a failure to do certain acts, implies to a 
non-resident corporation which has never been licensed to do busi- 
ness in this State. What was the subject-matter in the case above 
referred to does not appear. It might well be that it was a contract, 
the validity of which the company would be estopped from denying. 
But, whatever it was, for obvious reasons, the expression there made 
cannot control our judgment upon the question presented here. We 
must therefore hold that the complaint is defective, because it does 
not allege or state that the defendant had been licensed to do busi- 
ness in this State so as to bring it within the provision imposing the 
penalty sought to be recovered. Without noticing the other objec- 
tions taken to the complaint, we think, for the reasons above given, 
the demurrer to it should have been sustained. 

The order of the circuit court is reversed, and the cause is re- 
manded for further proceedings according to law. 





Report of Decisions. 


SOPREME JUDICIAL COURT OF MASSACHUSETTS. 


ADDISON 
Us. 


NEW ENGLAND COMMERCIAL TRAVELERS’ 
ASSOCIATION.* 


By the charter of a beneficiary association, the persons whom the insured 
could designate as beneficiaries were limited to his widow, his orphan 
children, and other persons dependent upon him, and the by-laws of the 
association provided that, if the insured made uo designation, the amount 
should be paid to his widow, or, if he left no widow, to a guardian or 
trustee of his minor children. The insured, at the time of making his 
designation, had a wife and two daughters, and in his application for 
membership, in answer to the question, ‘*To whom will you have your 
death-loss paid?” answered, ‘‘To my heirs,” and in a reply to a request 
to state the relationship of any of the persons to whom payable, answered, 
‘‘Wife or daughters.” Held, That upon the death of the insured, the 
money was to be paid to the widow. . 


Contract by the widow of James Addison to recover of the defend- 
ant association $3,000, payable under the terms of a certificate of 
membership in said association held by the said Addison. At the 
hearing in the superior court without a jury, before Barker, J., the 
court found that the meaning and intent of the said James Addison 
in his designation of the persons to whom the amount insured was 
to be paid, was that the wife and two daughters of the insured were 
to receive the death-loss; and, one of the daughters having deceased 
during his life, the said widow and surviving daughter should take 
the fund in equal shares, the sum of $1,500 to be paid to the widow, 
and a like sum to be paid to the administrator of Mary E. Pratt, the 
daughter, who had died subsequent:to the death of her father. To 


* Decision rendered, June 2y, 1887.—VFrom Northeastern Reporter. 
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this finding both parties excepted, and the case was reported to the 
supreme judicial court. Additicnal facts appear in the opinion. 


J. B. Ricwarpson, for Margaret Addison. 


The objects of this association are set out in its charter, and in 
chapter 204, Acts 1877 (Pub. St., c. 115, § 8). Chapter 195, Acts 
1882, cannot affect the contract made in 1878: American Legion of 
Honor vs. Perry, 140 Mass., 580, 592; 5 N. E. Rep:, 634. The con- 
tract made by James Addison with the association was for the 
benefit only of his “ widow, orphans, and other dependents of ” his. It 
was not within the scheme of the association to make provision for 
the benefit of estates, or of heirs, which is the same thing: Elsey 
vs. Odd Fellows’ Mut. Relief Ass’n, 142 Mass., 224, 7 N. E. Rep., 844: 
Briggs vs. Earl, 139 Mass., 473, 1 N. E. Rep., 847. “My heirs,” 
therefore, was not a legal or proper designation of a beneficiary. It 
is not a designation at all of a “‘ person or persons,” as required by 
the constitution and by-laws: Elsey vs. Odd Fellows’ Mut. Relief 
Ass’n, supra. Or if, under any circumstances, it could be held to be 
a designation (if there was no other), it is certainly not to control 
or vary the definite designation of “wife or daughters,” made in the 
application. In his answers to the questions on the application, 
Mr. Addison’s attention was probably not called at first to the duty 
of particularly designating the person or persons to whcm he wished 
the loss paid. He was not in the first question, asked to do that; but, 
when his attention was called to the duty of particularly designating 
them, he says, “ Wife or daughters.” But if you read it with the 
words “to my heirs,” reading them all together, it is merely as if he 
had said, “I will have it paid to my heirs; that is, I mean by that, 
my wife or daughters.” The words on the certificate and stub were 
not the acts of the deceased. Certainly the wife is not excluded: 
Sweet vs. Dutton, 109 Mass., 589; Lavery vs. Egan, 143 Mass., 389, 
9 N. E. Rep., 747. 

The question of “dependency” is an important one; decisive, we 
think, in favor of Mrs. Addison. She was at all times dependent 
upon the deceased. Mrs. Pratt was not dependent upon him at the 
time when the question of dependency is to be inquired into, viz., 
the time of his death, or when the money is payable: Briggs vs. 
Earl, 139 Mass., 473; 1 N. E. Rep., 847. It is clear that the questions 
of orphanage and of minority of children are referable to the time 
of the death of a member, not to the time of his becoming a mem- 
ber of the association. See Briggs vs. Earl, supra. The place of 
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Mr. Addison was to support his wife, and, after the death of one 
daughter, and the marriage of the other, there was no other person 
whom it was his place to support. Is it not to be presumed that 
Mr. Addison intended that this fund should go to the support of 
her whom it was his legal and social duty to provide for? And 
she is the only person now left whom it can be claimed was a 
beneticiary: Ballou vs. Gile, 50 Wis., 614; 7 N. W. Rep., 561. There 
is no authority for reading “and” for “or” in this designation; the 
context does not require it. The word “heirs” (even if it can be 
brought in to aid Mr. McDonald’s claim) does not require the 
money to be given to two or more persons, as the learned court 
thought. ‘“ Wife or daughters” does not mean both. On this point 
it is like Whitcher vs. Penley, 9 Beav., 477; Crooke vs. De Vandes, 
9 Ves., 197; Turner vs. Moor, 6 Ves., 557; Montague vs. Nucella, 
1 Russ., 165. It is hardly conceivable that Mr. Addison meant that 
this money, or any part of it, should go in the way it will, if given to 
Mr. McDonald. We submit that such disposition of it would defeat 
the benevolent and charitable objects of the association, and the 
intention of the parties to the contract. Upon all considerations, 
the objects of the association, the actual designation by the de- 
ceased, his declared intention, the presumption of his intention 
from his duty to her, and her circumstances, and upon all the con- 
siderations of dependency, and the death of both the daughters, this 
money should now be paid to Mrs. Addison. If not in her own 
right, then to her as administratrix. 


Gro. Frep. WituaMs, for James McDonald, administrator of Mary 


E. Pratt. 


The designation. The constitution of the association, art. 1, § 2, 
provides that the directors shall pay the death-loss “to the person or 
persons previously designated by the deceased upon his application 
for membership, upon the books of the association, and upon his 
certificate of membership.” The reference in art. 10, § 1, to the 
payment of the death-loss to “such person or persons as the de- 
ceased may have designated to receive the same,” must refer to the 
constitutional designation, which appears not only in the application, 
but also upon the books of the association, and upon his certificate 
of membership. The only designation, therefore; is of “my heirs;” 
for nothing else appears in the books or the certificate, nor should 
the answer of the applicant to the second question stated in the 
report modify this designation. It is manifest that the first question 
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contemplated the naming of a person by name, and the second was * 
intended merely to satisfy the association that the person or persons 
named were within the classes who might properly be designated. 
The answer to the second question was not intended, therefore, to 
have any effect asa designation, and the fact that the “wife or 
daughters” were not named in the record or certificate shows that 
such description was not intended as a designation. The construc- 
tion of the designation “my heirs” should not, therefore, be affected 
by the subsequent answer; the construction must be of the contract 
into which the association entered, which was to pay to “my heirs:” 
Elsey vs. Odd Fellows’ Mut. Relief Ass’n, 142 Mass., 224, 7 N. E. 
Rep., 844; Barton vs. Provident Mut. Relief Ass’n, 63 N. H., 535, 
537, 3 Atl. Rep., 627; Com. vs. Wetherbee, 105 Mass., 149; Bauer vs. 
Samson Ladge, 102 Ind., 262, 1 N. E. Rep., 571. 

It is evident that the applicant intended his death-loss to be paid 
to the persons upon whom the law would cast his estate. It was as 
to this fund a declaration of intestacy. The word * or” was not un- 
natural, and its use only shows that he intended not to qualify the 
legal meaning of the word “heirs.” The word “heirs” signifies to lay- 
men those who take an estate by inheritance; yet few assume to 
define who they are. When this applicant attempted to define the 
persons, he meant to say either “wife and daughters, whichever the 
law makes my heirs.” or “ wife and daughters, if they be all alive at 
my death.” It would be manifestly absurd to use the word “or” 
to exclude as heirs the daughters, who were the only persons who 
were “heirs” beyond peradventure. The word “or” is often con- 
strued to mean “and,” in order to carry the intention into effect: 
Fairfield vs. Morgan, 2 Bos. & P., 38; Right vs. Day, 16 East, 67; 
Arnold vs. Buffum, 2 Mason, 208; Ray vs. Enslin, 2 Mass., 554; 
White vs. Crawford, 10 Mass., 183; Carpenter vs. Heard, 14 Pick., 
449, 453; Litchfield vs. Cudworth, 15 | ick., 24-27; Parker vs. Parker, 
5 Mete., 134, 187: Hunt vs. Hunt, 11 Metc., 88, 98. In this case it 
is necessary to so construe the word “or,” inasmuch as it has no 
sense otherwise. P 

The stub-book and certificate were properly admitted. The cer- 
tificate of a benefit association is, in legal contemplation, a policy of 
insurance, and governed by the same rules of law: Presbyterian 
Assur. Fund vs. Allen, 15 Ins. Law J., 768, 7 N. E. Rep., 317; Bailey 
vs. Mutual Ben. Ass’n, 15 Ins. Law J., 793, 27 N. W. Rep., 770; Dolan 
vs. Court Good Samaritan, 128 Mass., 438. Hence the learned judge 
erred in treating the words “wife or daughters” as “the designa- 
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tion,” and dividing the fund between the parties hereto as joint 
beneficiaries. This court has not yet directly adjudicated that in 
such a case the widow isa heir. This point is left undecided in 
Elsey vs. Odd Fellows’ Mut Relief Ass’n, supra. This case is within 
the distinction made in Fabens vs. Fabens, 141 Mass., 395, 399, 
5 N. F. Rep., 650. Nor does the recent case of Lavery vs. Egan, 
143 Mass., 389, 9 N. E. Rep., 747. In any event, if the true desig- 
nation be the “ heirs” of James Addison, the widow is only entitled 
to one-third, and the surviving daughter should take two-thirds, of 
the fund, under the statute of distributions. 

W. Aten, J. 

The only designation which the deceased attempted to make 
was in answers to the printed questions in his application for 
membership. The persons whom he could designate were limited 
by the statute (St. 1877, c. 204) and by the charter or certificate of 
incorporation, to his widow, his orphan children, and other persons 
dependent upon him. The by-laws of the corporation provided 
that, if he made no designation, the amount should be paid to his 
widow, or, if he left no widow, to a guardian or trustee of his minor 
children. At the time of making bis application, in 1878, he had a 
wife and two minor children, daughters. In answer to the question, 
“To whom will you have your death-loss paid?” he answered, “To 
my heirs.” Had this been all, his meaning might have been doubt- 
ful. It could not have been presumed that he intended to include 
heirs who could not lawfully be designated, nor that he intended to 
exclude his widow, and it might be presumed that he had in mind 
only his wife and children, and intended to designate them. But 
it might have been doubtful whether he intended to designate 
them to take as distributees under the statute of distributions, or as 
beneficiaries under the charter and by-laws of the corporation. The 
word “heirs,” used to designate such beneficiaries, excluding one 
class. mere dependents, and including the other two, widow and 
orphan children, applies as naturally to the classes as to the indi- 
viduals comprising them, and indicates the widow and orphan chil- 
dren quite as plainly as it indicates the widow and surviving 
daughters. 

But we think that the answer to the next question leaves no 
doubt as to the meaning. The question was, “State the relation- 
ship of any of the persons to whom payable,” and the answer is, 
“Wife or daughters.” The answer involved a more particular de- 
scription of the beneficiaries intended to be designated than was 
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contained in the former answer; and in thus designating them the 
applicant separates the two classes which he included in the general 
word “heirs,” and says, in substance, “The person or persons to 
whom it is payable are my wife or my daughters.” The answer is 
short and concise, but the meaning is sufficiently plain that he in- 
tended that the payment should be to his widow, or, if he left no 
widow, to his surviving daughters. This is the natural meaning of 
the language, and it is what would be expected. If his wife should 
survive him, she would have the care and nurture of their minor 
children, and she, and not they, would be the person to whom pay- 
ment was intended to be made by the statute, and by the charter 
and by-laws of the corporation and the payment to her would be for 
their use as well as for her. 

The intention that the money should be divided between the 
widow and surviving children is not in accordance with the purpose 
of the association, or the probable object of the applicant, and is 
not shown by the language of the designation: See Hall vs. Hall, 
140 Mass., 267, 2 N. E. Rep., 700. If there was any designation, it 
was to the widow, or, if there should be no widow, to the surviving 
daughters. If there was no valid designation, the widow is entitled 
to the money. It is therefore unnecessary to consider the several 
objections presented to the sufficiency or validity of the designation. 
In any aspect of the case, the money is to be paid to the widow. 
Order accordingly. 


VoL. XVI.—47. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas No. 4, Philadelphia County. 


MANEELY, TRUSTEE, evv., 
vs. 


KNIGHTS OF BIRMINGHAM OF PENNSYLVANIA.* 


The charter of X. declared its purposes to be ‘benefiting and aiding the 
widows and orphans of deceased members.” A by-law provided that the 
benefits on the death of a member should be payable ‘‘to such person as 
the deceased may have designated to receive the same as appears on the 
books of the lodge of which he is a member.” A., a member of X., desig- 
nated his sister, B., from whom he had borrowed money, as the person to 
whom the benefits were to be paid. A. died, leaving a widow and minor 
children. B. paid A.’s dues during his illness, up to the time of his death. 
Held, that B. was entitled to the benefits, to the exclusion of A.’s widow ; 
that, in the absence of any prohibitory or restrictive language in the 
charter denying to X. the right to contract specially with the member 
for the payment of benetits to persons other than his widow or orphans, 
the designation of B. was valid, and that such contract was not void 
by reason of necessary implication from the language of the charter. 


Case stated between William M. Maneely, trustee for Mary A. 
Lamon, and Knights of Birmingham of Pennsylvania, as follows:— 

The defendant is a corporation duly chartered under the act of 
Assembly approved the twenty-ninth day of April, A. D. 1874, and 
the supplements and amendments thereto. By section 5 of its char- 
ter, membership 1s limited to master Masons in good standing in the 
fraternity of Freemusons. 

The second section of the charter of the defendant is as follows : 
“The purposes of this corporation shall be the maintenance of a 
society for the purpose of benefiting and aiding the widows and 


* Decision rendered, March 28, 1887.—From Atiantic Reporter. 
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orphans of deceased members.” This object is repeated in the first 
article of the constitution. By section 1 of article 19 of its constitu- 
tion, it is provided that the sum of $1,000 “shall be paid to such 
person or persons as the deceased may have designated to receive 
the same, as appears on the books of the lodge of which he is a 
member. If no designation has been made, then to his widow; if 
no widow survives, then to his child or children; in default of the 
foregoing, then to the mother of the deceased or other legal heirs; 
and in case there is no widow, children, mother, or legal heirs, the 
lodge may appropriate towards the expenses of the last sickness and 
funeral of the deceased the amount, not to exceed the sum to which 
such recipient would have been entitled.” 

On October 17, 1878, Joseph M. Maneely became a member of the 
corporation, to wit, Kensington Lodge No. 5 of the Knights of Bir- 
mingham of Pennsylvania, and subsequently, on July 24, 1884, he 
died, being at that time a member of the Masonic order, and of the 
corporation defendant, in good standing. The said Joseph M. Ma- 
neely, on the seventh day of February, A. D. 1881, desiring to bor- 
row from his sister, Mary A. Lamon (on whose behalf this suit is 
brought by her trustee), the said sum of $1.000, agreed to assign to 
her as security therefor all his estate, right, title, and interest in and 
to the said sum of $1,000, to which his legal representatives would 
become entitled upon his decease, from the said corporation defend- 
ant; and, for the purpose of ascertaining whether said security would 
be sufficient, the said Mary A. Lamon sent her agent and trustee, 
the said William H. Maneely, to the secretary of the said subordi- 
nate lodge of the corporation defendant, one Ebenezer Cobb, to as- 
certain whether such an assignment could be made for her protec- 
tion, whereupon the said secretary of the said corporation defend- 
ant, being apprised of all the facts aforesaid, and also of the fact.that 
the said Joseph M. Maneely had then a wife and children living, 
answered the said plaintiff that if the said Joheph M. Maneely would 
designate the said Mary A. Lamon as the person entitled to receive 
the said sum of $1,000, in accordance with article 19 of the said con- 
stitution, then the said benefit would be paid as designated to the 
said Mary A. Lamon, whereupon the said Mary A. Lamon, by the 
said William H. Maneely, her trustee, loaned to the said Joseph M. 
Maneely the sum of $1,000, and the said Joseph M. Maneely, in ac- 
cordance with said article 19 of the constitution, made and executed 
upon page 8 of a book authorized by the said corporation defendant 
for the purpose, the following designation, to wit:— 
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I, Joseph M. Maneely, being a member of Kensington Lodge No. 5 K. of 
B., do hereby authorize and direct the payments allowed to me by the consti- 
tution and by-laws of the grand lodge thereof, to be made to William H. Ma. 
neely, trustee for Mary A. Lamon; and, upon such payment being made, I, 
for myself, my heirs, administrators, and assigus, hereby release said grand 
lodge from any liability or claim whatever. 

Witness my hand and seal this eighth day of February, 1881. 

° JosEPH M. MANEELY. [L. s.] 

Louis D. BELAIR. [L. 8.] 

EBENEZER Coss.  [L. 8.] 

Subsequently the said Soseph M. Maneely became ill, and after so 
continuing for five months he died. The said sum of $1,000, loaned 
as aforesaid, is still due and owing to the plaintiff by the said Joseph 
M. Maneely. During the five months mentioned, in order that 
Joseph M. Maneely should not fall in arrears in the payments which 
he was required to make to the corporation defendant, and in order 
to be entitled to the $1,000 aforesaid upon his decease, the said 
Mary A. Lamon paid his dues to the St. Paul’s Lodge No. 481 of the 
Masonic fraternity, of which he was a member, amounting to $13, and 
also paid his dues and assessments to the said subordinate lodge ofthe 
corporation defendant in the following sums, and upon the following 
dates, to wit: February 21, 1884, seven dollars; March 20, 1884, 
one dollar; April 17, 1884, two dollars; May 5, 1884, one dollar; June 
19, 1884, one dollar; July 17, 1884, one dollar,—whereby the said 
Joseph M. Maneely remained up to the time of his death a member 
in good standing of the said corporation defendant, and the said 
corporation defendant upon his death became bound to pay the 
sum of $1,000. Upon the death of the said Joseph M. Maneely, the 
said plaintiff made demand of the said corporation defendant for the 
payment of the said sum of $1,000, in accordance with the said des- 
ignation on its said books, which payment was refused. 

The said Joseph M. Maneely left surviving him a widow, Caroline, 
and four minor children, to wit, Joseph L., aged 16 (born of a for- 
mer marriage), Sarah, aged 12, Samuel, aged 10, and Martha, aged 
8, children of said Caroline; and his said widow, Caroline, also made 
demand of the corporation defendant for the payment of the said 
sum, claiming that as widow she was entitled thereto, notwithstand- 
ing said designation, which payment was also refused. Defendant 
is, however, ready and willing to pay the said sum of the person 
legally entitled to receive the same. If, upon these facts, the court 
be of opinion that the said plaintiff is entitled in law to receive the 
said sum, then judgment to be entered in favor of the plaintiff, as 
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against the corporation defendant, in the amount of $1,000, with in- 
terest from the twenty-fourth day of July, 1884; but if the court 
should be of opinion that the said plaintiff is not entitled to receive 
said sum, and that the said Caroline Maneely is entitled to receive 
same, then judgment to be entered in favor of the said Caroline Ma- 
neely against the corporation defendant, for the said sum, with in- 
terest as aforesaid. 

The court entered judgment for the defendant on the ground that 
under the charter the widow and orphans were entitled to the bene- 
fits as against the assignee of deceased members, and that, as the 
widow was not a party to the suit, judgment could not be entered 
for her, whereupon plaintiff took this writ. 


Exxis Ames Batiarp and Rurus E. Suaptey, for Plaintiff in Errov. 


A member of the Knights of Birmingham may by a designation, 
under the constitution, of one not the widow, deprive the latter of 
the death-benefit which would otherwise belong to her: Supplee vs. 
Knights of Birmingham, 18 Wkly. Notes Cas., 280. 


Joun S. McKuntay, for Defendant in Error. 


We submit that some provision should be made, in disposing 
of this suit, to carry out, if possible, the intent of the parties to the 
case stated, so as to free us from embarrassment of further litiya- 
tion. 

GREEN, J. 

It is not, and of course cannot be, questioned that under the nine- 
teenth article of the defendant’s constitution, the contract in ques- 
tion in this case imposed a legal obligation upon the defendant to 
pay the money in controversy to the present plaintiff. The contract 
was made and performed by the deceased and this plaintiff in strict 
conformity with all the requirements of the constitution and by-laws 
of the defendant, and the defendant is willing to pay the money 
called for by the contract, but wishes to be protected against a 
possible wrong payment, and for that purpose only makes defense. 
The learned court below was of opinion that there was a fatal con- 
flict between the charter and the constitution in respect of the per- 
sons who may receive benefits from the defertdant company, and for 
that reason alone refused judgment to the plaintiff. The second 
section of the charter upon which this conclusion is based is in the 
following words: “The purposes of this corporation shall be the 
maintenance of a society for the purpose of benefiting and aiding 
the widows and orphans of deceased members.” 
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Construing these words, the learned court below held that it was 
not within the power of the defendant to stipulate for the payment 
of the benefits to any person other than the widow and orphans who 
migbt be designated as the recipient by the deceased under article 
19 of the constitution. We think this is too narrow and strained a 
view to take of the second section of the charter quoted above. 
While it is true that the general purpose of the corporation is there 
stated to be the maintenance of a society for benefiting and aiding 
widows and orphans of deceased members, it must be observed that 
this is only the statement of a general purpose. It is only the re- 
cital of an object sought to be accomplished, and which doubtless is 
accomplished in the great majority of cases, even though in ex- 
ceptional cases the benefits may, by special contract, be paid to other 
persous than the widow or orphans. There is no prohibitory or re- 
strictive language excluding from the powers of the corporation the 
right to contract specially with the member for the payment of benefits 
to other persons than his widow or orphans. Nor is such a contract to 
be held void by reason of any necessary implication from the lan- 
guage of the charter; for the widow and orphans may be much 
benefited, and in many ways, by a contract designating another 
beneficiary; as, for instance, if the member, in his lifetime, de- 
siring to establish a home for his wife and children, which they 
might hold after his death, borrowed money for that purpose, and 
so used it, and to secure the loan designated the lender as the bene- 
ficiarv of his membership. Certainly his widow and orphans would 
be most materially benefited by such an arrangement. Or if, hav- 
ing a home, he met with disaster, and was about to lose it by a judi- 
cial sale, and should have retained it by a similiar provision, his 
widow and orphans would be thereby benefited. Or if, having prop- 
erty and also debts, but not to the point of insolvency, he could bor- 
row money by means of a membership with such an association, and 
he should become a member for that very purpose, the creditor 
possibly also paying the dues, and he could to that extent diminish 
his indebtedness during his life, and thus leave that much more of 
his property to his widow and orphans, undoubtedly they would be 
thereby benefited. Or he might borrow the money, and give it di- 
rectly to his wife or children during his life. pledging his member- 
ship to the lender as above, and then also they would receive the 
full advantage of the transaction without waiting until his death. 
Many more illustrations of a similiar character might easily be sug- 
gested, but it is unnecessary. They all prove the same proposition, 
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to wit: That it is entirely possible to benefit the widow or orphans 
by means of such a membership, though neither of them is the de- 
signated beneficiary, and hence there is no necessary conflict be- 
tween the second section of the charter and the nineteenth article of 
the constitution. But, again, the member may be unmarried, or he 
may have become a widower, and without children during his life, 
though at the time his membership commenced he may have had 
both a wife and children. Surely, in such a case, it would not be 
contended that the company would resist payment if the action were 
brought by an administrator, even though the money was needed 
only. for the payment of debts, or if brought by a designated benefici- 
ary who had loaned money on the faith of the membership. 

Further discussion does not seem to be required. We are of 
opinion the plaintiff is entitled to judgment on the case stated. 
Judgment reversed, and judgment is now entered in favor of the 
plaintiff, and against the defendant, for the sum of $1,000, with in- 
terest from the twenty-fourth day of July, A. D. 1884, and costs. 
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SUPREME COURT OF MICHIGAN. 


CLEAVER 
v8. 
TRADERS’ INS. CO.* 


A company has the right to limit in any way the power of its agents and 
make such limitation a part of the contract with the insured. 


Where the policy provided that it should be void in case of other insurance 
without consent, and that the agent had no power to waive or modify any 
of its provisions nor to revive the contract in case it became void by 
a breach of any conditions, a representation of the agent that. it will be 
all right will not avoid a forfeiture when other insurance is procured 
without the required consent. 


T. W. Atwoon, for Plaintiff. 
Norris & Unt, for Defendant and Appellants. 


Morsg, J. 

The plaintiff brought suit to recover the amount of a policy of 
insurance issued by the defendant. The policy was issued on the 
ninth day of February, 1884, and expired February 9, 1885. The 
property covered by the policy was destroyed by fire, December 27, 
1884. Proofs of loss were furnished, about which no question is 
made. November 14, 1884, additional insurance was placed on the 
property covered by defendant’s policy, in the sum of $2,000, in the 
Michigan Millers’ Mutual Fire Insurance Company of Lansing, 
Michigan. The policy in suit provides that, if the insured shall 
procure any other or further insurance upon the property insured, 
without the consent of the company written upon the policy, the 
policy shall become void. The consent of the company to the taking 





* Decision rendered, April 21, 1887. 
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of the additional insurance in the Lansing Company was not indorsed 
upon the policy. 

Upon the trial in the cireuit court for the county of Tuscola, the 
circuit judge directed a verdict for the plaintiff in the sum of 
$2,797.16. This direction is assigned as error. 

After the argument of counsel in the court below, it is stated in 
the bill of exceptions that the counsel for defendant “consented, for 
the purpose of raising the said questions as to the validity of 
such clauses, that plaintiff's (Cleaver’s) testimony be regarded as 
correct.” 

The clauses referred to were the one already noticed, as to the 
taking of additional insurance, and the following: “It is further 
understood, and made part of the contract, that the agent of this 
company has no authority to waive, modify, or strike from the policy 
any of its printed conditions, * * * nor, in case this policy shall 
become void by reason of the violation of any of its conditions, * * * 
has the agent power to revive the same. And it is hereby mutually 
understood and agreed, by and between this company and the 
assured, that this policy is made and accepted upon and with refer- 
ence to the foregoing terms and conditions, all of which are hereby 
declared to be a part of this contract, and are to be used and re- 
sorted to in order to determine the rights and obligations of the 
parties hereto in all cases not herein otherwise specially provided for 
in writing.” 

The plaintiff claims that because of the action of defendant's 
agent, Mr. Quinn, with reference to his procuring the additional 
insurance, the defendant is estopped from setting up the defense of 
additional insurance in this case. The substance of the plaintiff's 
testimony in regard to Quinn’s action in the premises is this: When 
an application was sent by the Lansing Company to him to be filled 
out, he took it to Quinn, and told him that he was calculating to 
take out $2,000 insurance in that company, and asked him if it would 
be all right with Quinn’s company, and Quinn said it would, the 
property being amply worth the amount of both insurances; and 
thereupon Quinn helped him fill out the application, and Cleaver 
sent it on to Lansing. Quinn also looked at his books, and said the 
insurance was not yet out in his company, and asked Cleaver if he 
calculated to drop it; and Cleaver answered, “ No;” and told him that 
he would make arrangements to have another policy issued when 
that expired. Quinn also asked him why, if he was going to take 
more insurance, he did not take it in the defendant company, and 
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Cleaver replied that he could get it for a less per cent in the Lansing 
Company. After plaintiff received his policy in the Lansing Com- 
pany, he informed Quinn that he had procured the same. Quinn 
replied, “All right,” and passed on, without any further conversa- 
tion. Cleaver also states that he obtained the additional insurance, 
relving upon the statement of Quinn that it would made no differ- 
ence with his insurance in the defendant’s company. It also 
appeared that Quinn was an attorney at law, and before this had 
done some legal business for Cleaver. Plaintiff, however, denies 
that, in this instanee, he went to Quinn as a lawyer to get advice 
and assistance in filling out the application. He testifies he called 
upon him to talk with him about the getting of additional insurance, 
and because he did not wish to put such additional insurance 
upon the property unless it would be satisfactory to the defendant 
company. 

The counsel for defendant contend that this case is not governed 
by Westchester Fire Ins. Co. vs. Earle (33 Mich., 143), because of the 
clause in the policy providing that the agent of the company “has 
no authority to waive, modify, or strike from the policy any of its 
printed conditions.” It is insisted that, if the conduct of Quinn is 
held to operate as a waiver, a new contract is constructed for the 
parties by judicial creation, in direct antagonism to the express 
agreewent of the insured and insurer in the policy of insurance 
upon which plaintiff is seeking to recover. ; 

In Westchester Fire Ins. Co. vs. Earie it is stated, in the opinion 
of Mr. Justice Campbell, at page 153, that “the powers of Atwater 
[the agent] in the present case do not appear to be restricted in any 
way; and in none of the other cases decided in this court, and 
relied upon by plaintiff's counsel, can I tind any mention of any 
clause in the policies prohibiting the agent from waiving this condi- 
tion as to additional insurance. See Pennsylvania Fire Ins. Co. vs. 
Kittle, 39 Mich., 51; Kitchen vs. Hartford Fire Ins. Co., 23 N. W. 
Rep., 616; Carpenter vs. Continental Ins. Co., 28 N. W. Rep., 749. 

It has been held by this court (New York Cent. Ins. Co. vs. Wat- 
son, 23 Mich., 486) that additional insurance, obtained without the 
written consent stipulated in the policy, rendered such policy abso- 
lutely void upon the procuring of such additional insurance; and 
that the first policy could not be revived by anything short of a new 
contract, or such conduct as, by misleading the insured to his 
prejudice, would operate as an estoppel. 
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It is claimed here that the action of the agent was the action of 
the company, and that such action created an estoppel. But it is 
not shown that the agent had any authority to indorse upon the 
policy the writen consent to additional insurance, or to waive in any 
way the provisions of the policy. On the contrary, the policy deliv- 
ered to the insured expressly states that such agent “has no author- 
ity to waive, modify, or strike from the policy any of its printed con- 
ditions, * * * nor, in case this policy shall become void by reason 
of the violation of any of its conditions, * * * has the agent power 
to revive the same.” And it also appears by the testimony of the 
agent, Mr. Quinn, who was sworn as a witness on behalf of plaintiff, 
that he had no authority to consent to additional insurance, but, 
when application was made for such consent, it was his duty to notify 
the company, which he did not do in this case. 

It is not shown that the company had any notice of the action of 
the agent in filling out the application for additional insurance, or 
his remark to Cleaver that such insurance would be all right, and 
* make no difference with the insurance in defendent company. Nor 
is it claimed that the defendant received any premium for insur- 
ance, after the obtaining by plaintiff of the additionul insurance, or 
did any act recognizing the existence or validity of the contract 
either before or after the fire. The case is not, therefore, ruled by 
Carpenter vs. Continental Fire Ins. Co., 28 N. W. Rep., 749, and 
cases there cited. 

It cannot be said, as in the case of Kitchen vs. Hartford Fire Ins. 
Co. (23 N. W. Rep., 616), that the insured relied upon the state- 
ments of the agent as authorizing him to procure the additional in- 
surance. In that case Kitchen had a right to rely upon the repre- 
sentations of the agent, as there was “no evidence that any 
restriction upon his authority as agent was brought to the knowl- 
edge of plaintiff, or others dealing with him. But in the case at bar 
the plaintiff may be presumed to have had knowledge of the restric- 
tions placed upon the agent by the terms of the policy he received, 
and the want of authority expressly appearing in its conditions was 
sufficient notice to him that he could not bind the company by a 
parol acquiescence in the taking of additional insurance. 

If the agent, under the circumstances of this case, by filling out 
the application for the Lansing insurance, and saying it was all 
right, can estop the defendant company from raising and enforcing 
this defense, then the clauses prohibiting the agent from waiving 
the conditions of the policy, or from reviving it after it has become 
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null and void, are rendered entirely useless and nugatory. It can- 
not be successfully maintained but that the company has the right 
and power to restrict, as it may choose, the powers,and duties of its 
agents, and, when the authority is expressly limited and restricted 
by the policy which the insured receives, there can be no good rea- 
son, either in law or equity, why such limitations and restrictions 
shall not be considered as known to the insured, and binding upon 
him. This is not a case where the insured had a right to rely upon 
the action of the agent, or to presume that his action was known 
to the company, and ratified by them, as in Security Ins. Co. vs. 
Fay, 22 Mich., 467. The policy received by Cleaver distinctly 
pointed out the way to procure additional insurance without void- 
ing the first insurance, and expressly prohibited the agent from 
waiving or altering or modifying the process of obtaining further 
insurance. 

The fact that the plaintiff may not have read the printed condi- 
tions of his policy, and relied, in ignorance of them, upon the . 
implied or assumed powers of the agent, cannot help him. It was 
his business to know what his contract of insurance was, and there 
can be no difference in this respect between an insurance policy and 
any other contract. In the absence of any fraud in the making of 
the same, and none is claimed in this case, the insured must be held 
to knowledge of the conditions of his policy, as he would be in the 
case of any other contract or agreement. When the policy of in- 
surance, as in this case, contains an express limitation upon the 
power of the agent, such agent has no legal right to contract as 
agent of the company with the insured, so as to change tie condi- 
tions of the policy, or to dispense with the performance of any 
essential requisite contained therein, either by parol or writing; 
and the holder of the policy is estopped, by accepting the policy, 
from setting up or relying upon powers in the agent in opposition 
to limitations and restrictions in the policy: Meserau vs. Phenix 
Mut. Life Ins. Co., 66 N. Y., 274; Catoir vs. American Life Ins. & 
Trust Co., 33 N. J., 487. 

The circuit judge, as the case stood in the court below, should 
have directed a verdict in favor of the defendant. 

The judgment of the lower cuurt is therefore reversed, and a 
new trial granted, with costs of this court to defendant. 

The other justices concurred. 





Bane vs. Travelers Ins. Co. 


COURT OF APPEALS OF KENTUCKY. 


US. 
TRAVELERS INS. CO.* 


An accident policy was issued for the term of twelve months. An order on 
the employer of insured was given for the premium, payable in four monthly 
installments, to be deducted from wages earned in January, February, 
March, and April. The order was not accepted by the employer, but the 
first two installments were paid by the employer. During the two months 
following the insured earned no wages, and the installments were not 
paid. But during the following month he had earned more than enough to 
pay them when an accident occurred. The policy provided that the in- 
stallments should apply to successive periods of two, two, three, and five 
months each, and that there should be no liability for any period during 
which an installment should be unpaid, The company did not demand 
payment of the balance of the order, nor notify the insured that it was un- 
paid and the policy at an end, nor did it return to him the order. 

Jleid, That these things were not required of the company, the policy ceased 
according to its terms upon non-payment. The employer could only have 
paid out of wages earned later at its peril. 

Held, That there could be no recovery. 


S. B. Tonry, and Brown, Humpsrey & Davis, fur Appellant. 

James §. Pirtie, for Appellee. 

Hoyt, J. 

The portions of the accident policy issued on the tenth day of 
January, 1883, by the appellee, the Travelers Insurance Company, 
upon the hfe of Patrick Bane, which are material to the considera- 
tion of this case, read thus:— 

“The Travelers Insurance Company of Hartford, Conn., in con- 
sideration of the warranties made in the application for this policy, 
and of an order on the Texas Pacific Railway Company for the sum 
of twenty dollars, payable by installments in accordance with said 


* Decision rendered, June 2, 1887. 
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order, does hereby insure Patrick Bane in the principal sum of two 
thousand dollars for the term of twelve months, commencing at 12 
o’clock noon on the day and date of this policy; the said sum to be 
paid to Mark Bane, if surviving: * * * provided always, that, 
in the event of any claim for injury to the insured before the act- 
ual payment of the first installment under the aforesaid order, then 
from any amount found to be justly due by reason of said injury 
may be deducted the sum of all the installments called for by said 
order, whereupon the order shall be canceled, and the premiums for 
the full term of this policy receipted for as fully paid; but, if the 
sum found to be due under said claim shall be less than the unpaid 
installments covered by said order, then the sum adjudged to be 
due to insured shall be credited on account of the installments due 
or to become due under said order. It being expressly understood 
and agreed that the first, second, third, and fourth installments 
specified in the aforesaid order shall apply only to the payment of 
premiums for the first, second, third, and fourth insurance periods 
of two, two, three, and five months each, and in the order named. 
It is also agreed that there shall bé no liability under this policy for 
any claim by reason of personal injuries, as aforesaid, occurring in 
either of the said insurance periods for which the respective install- 
ments of premiums shall not have been actually paid, except as 
herein provided for delay in payment of the first installment as the 
premium for the first insurance period. * * * If the company 
shall so elect, this policy may be canceled at any time, by refunding 
to the insured the premium paid by bim, less a pro-rata part thereof 
for the time said policy has been in force.” 
This is the order referred to in the policy:— 


PAYMASTER’S ORDER FOR $20. 


To the Texas Pacific Railway Company: Please pay to the Travelers In- 
surance Company of Hartford, Coun., or its authorized agent, the sum of 
twenty dollars, by installments as follows: First installment, five dollars, 
to be paid and deducted from my wages for the month of January, 1883; sec- 
ond installment, five dollars, to be paid and deducted from my wages for the 
month of February, 1823; third installment, five dollars, to be paid and de- 
ducted from my wages for the month of March, 1883; fourth installment, five 
dollars, to be paid and deducted from my wages for the month of April, 18°3 
—the tirst installment being the premium for two months, the first insurance 
period under a policy ot insurance issued to me by said company, and bearing 
even date and number herewith; the second installment being the premium 
for two months, the second insurance period under said policy; the third in- 
stallment being the premium for three months, the third insurance period 
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under said policy; and the fourth installment being the premium for five 
months, the fourth iusurance period under said policy,—all in accordance 
with the provisions and conditions of said policy and my application for the 
same. [Signed] PATRICK BANE. 


The policy was delivered to the insured, and the order to the in- 
surance company. The insured worked for the railway company 
during January and February, 1883, but not during March and 
April following. He resumed work for it on May 1, and was killed 
on May 28, 1883. The order was never accepted by the railway 
company, but was left with it by the insurance company. The in- 
stallments from the January and February wages were paid to the 
appellee by the railway company ; but those for March and April 
were not paid, as the insured earned nothing during those months. 
On the tenth day of May, however, there was more than $10 due 
him from the railway company, and at his death the sum of $47.70. 
all earned during the month of May, 1883. The insurance com- 
pany never demanded payment of the balance of the order of the 
, railway company, and never notified the insured of its non-payment, 
or that the contract of insurance was at an end, and never returned 
the order to him, or offered to do so. 

The insurance company contends that, by the terms of the con- 
tract, the several payments were to pay for insurance in several 
periods,—thus the first payment for two months, or from January 
10th to March 10th; the second payment for two months, or from 
the last-named date to May 10th,—but that, if the third payment 
was not in fact made, then the insurance ceased at the end of the 
second period; in short, that the insurance was on the installment 
plan, and that the failure to pay the installment ipso facto worked 
an end of the contract. 

The beneficiary under the policy says, however, that, by a fair 
construction of the contract, the period of insurance was 12 months; 
that in consideration of it, the insured gave the order for $20; that 
the provision in it as to how it was to be paid was merely directory, 
and but an indication to the drawee as to how he was to re-imburse 
himself; and that it was an executed contract of insurance for a 
year. Moreover, if the order was not a bill of exchange, by reason 
of being payable out of a particular fund, that yet it was binding 
on the drawer as a common-law order, because, prima facie, it im- 
ported an indebtedness by him to the insurance company; and as 
it neither returned the order to him, nor notified him of its non-pay- 
ment, nor that it elected, in consequence thereof, to consider the 
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contract at an end, there was a waiver of any forfeiture or right of 
forfeiture upon the part of the company, even if, under the contract, 
it had this right. 

In considering this question, the character of accident insurance 
must be borne in mind, and that the policy is a peculiar one. Un- 
doubtedly, the rights of the parties should be reciprocal. The insur- 
ance company should not be allowed to occupy such a legal attitude 
that it can say, in case the insured lives, ‘“ You owe this order;” but in 
case of his death, that “the insurance has expired by reason of its 
non-payment.” The manifest injustice of such an advantage has led 
to the adopion of the rule in this State that where an insurance com- 
pany has taken the personal obligation of the insured to pay a pre- 
mium at a particular time, on pain of forfeiture, the right to rely 
upon a forfeiture is waived by retaining the obligation after 
maturity, without notice to the insured of an intention to consider 
the policy void. 

Here, however, the policy and the order constitute one contract, 
and there is no conflict between them. The order was to be paid in 
installments by the employer, out of the wages of the employe for 
specified months. They were not earned when the order was given, 
and the assignment could not operate until the insured was entitled 
to the money. It was not an assignment of twenty dollars to be 
paid out of any money that might become due to the insured, but 
only five dollars out of his wages for each of four specified months, 
during two of which he earned nothing. Undoubtedly, the drawee 
in the order had no right to pay the balance due upon the order out 
of the May wages. The assignment did not embrace them, and such 
payment, if made, would have been at his peril. If made, and it 
subsequently appeared that the insured had assigned his May wages 
to another party, such party could have compelled payment from 
the employer, because the transfer to the insurance company was of 
specific wages. 

It therefore makes no difference that, when the second period of 
insurance expired, the insured had a sufficient amount of wages 
owing to him by the railway company for the month of May to have 
paid the balance of the premium, or that this continued to be the 
case until his death. The only real question, it seems to us, is 
whether the insurance company was required to return to the in- 
sured the order, and notify him that the contract of insurance was 
at an end, upon peril, if it did not do so, that it should operate as a 
continuation of the contract. 
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By the express terms of the contract the insurance was to cease 
at the end of the second period if the premium for the third period 
was not paid. It is evident that the parties to the contract looked 
alone to the wages that were expected to become due from the rail- 
way company for the payment of the premium. It is unreasonable 
to suppose that the credit would otherwise have been given by the 
insurance company. Railroad employes, as a general thing, are 
transitory persons, and it would be destructive of the accident insur- 
ance business as to them if by the mere giving of an order to the in- 
surer, to be paid out of a fund to be earned by them in the future, 
they could compel the insurer to carry the insurance, although they 
should fail to work, because they might not be hunted up and the 
order returned. 

In this instance the insured knew that he had not earned the 
wages which he had assigned in order to continue the policy. If he 
had lived, and the insurance company had attempted to collect the 
balance of the order out of his May wages, could he not have claimed 
successfully that he did not transfer them, and that he had chosen 
to let the policy lapse? He knew that the expected fund had not 
been earned; that by the express condition of the policy its contin- 
uation depended upon payment in that way. The right of election 
was with him, and not with the company, under such circumstances. 
It was his duty, if he desired to continue the policy, to have paid the 
installments, and his failure to do so terminated the liability of the 
company. 

It is really a misnomer to say that the policy in this instance was 
forfeited by the non-payment of the premium. The insurance, by 
the express terms of the policy, ceased because of such non-payment. 
The payment of the premium was a condition precedent to the con- 
tinuation of the risk, and even a court of equity will not interfere to 
release one from the consequences of such a failure. The order in 
this case, in view of the circumstances, did not bind the drawee 
personally, and with the cessation of the policy the entire contract 
was at an end. 

The case of Lyon vs. Travelers’ Ins. Co. (55 Mich., 145; 20 N. W. 
Rep., 829) differs from this one in the controlling circumstance that 
there the insured had earned the wages out of which the premium 
was thus to be paid, thus providing for its payment; and they were 
in fact owing by the employer, and subject to the control of the in- 
sured. Judgment affirmed. 


VoL. XVI.—48. 
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UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF TENNESSEE. 


WIGGIN 
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KNIGHTS OF pyratas.*) 


The practice or interpretation of its rules by a benevolent association will not 
alter the real meaning of the words used to express them when not ambig- 
uous. 


Where the constitution of such a society provides that a benefit-certificate is 
not forfeitable until payment is six months in arrears, the fact that they 
were customarily paid at the beginning of a term or before the six months 
expired will not make them demandable or due until the expiration of that 
term. 


Suit upon certificates of life insurance in the endowment rank 
of the Knights of Pythias for $3,000. Defense, that the local 
lodge dues, amounting to four dollars were unpaid at the time of 
the death of the member, and were “more than six months in ar- 
rears,” whereby the insurance was forfeited under the contract, as 
interpreted by the rules and regulations of the order. The member 
had paid all the assessments for death, and was not otherwise in 
default except as to the lodge dues. 


Miter & Girtnam, for Plaintiff. 
Frayser & Scruaes, for Defendant. 
Hammonp, J. 
We need not at all consider any of the interesting questions ar- 
gued in this case except that which relates to the time when the 
lodge “dues” become in arrears, for, in the view the court takes of 


* Decision rendered June 18, 1837. 
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that matter, all else becomes immaterial. For the purposes of this 
case it may be conceded to the fullest extent that the certificate for 
life insurance in the endowment rank is absolutely forfeited for the 
non-payment of dues which are in arrears for six months; and that 
there is no possible escape by waiver, estoppel, or what not from 
that forfeiture; that the payment of assessments for the death of 
members after the forfeiture takes place, whether with or without 
knowledge on the part of the endowment rank of the delinquency 
for dues, does not affect the forfeiture; that no declaration of for- 
feiture or suspension is necessary; that good standing in the local 
lodge is an essential prerequisite to entitle a member to the bene- 
fits of the endowment rank; and that the courts will enforce the fra- 
ternity law in these respects, as a part of the life insurance contract. 
And yet the court finds the fact to be that the decedent in this case 
was not “more than six months in arrears for dues in his lodge” at 
the time of his death, and therefore had not forfeited his benefit- 
certificate of life insurance in the endowment rank of the defendant 
order, and the plaintiff is entitled to judgment for the $3,000 and 
interest. 

The facts are that Wiggin died on the thirteenth day of Octo- 
ber, 1883, having paid all assessments necessary to keep his life in- 
surance benefit in force, but leaving unpaid four dollars of dues 
to his local lodge; and the question is whether, under the rules 
and regulations of the order, they were in arrears more than six 
months. The constitution of the endowment rank in which the 
member obtains the benefits of the life insurance department of the 
order, provides as follows :— 

Art. 11, § 1. A member shall be considered in good standing in the section 
as regarés dues, who is not more than six months in arrears for dues to his 


lodge; and shall not be considered in good standing, as regards dues, when 
he is more than six months in arrears for dues in his lodge. 


The general laws for the government of subordinate lodges in 
Tennessee enact as follows:— 


Art. 5, § 1. Each subordinate lodge shall regulate its dues and benefits ; 
provided, however, that a member who is one year in arrears shall stand sus- 
pended, unless he be under charges. 


The by-laws of Constantine Lodge, No. 23, contain the following 
regulations :— 
Sec. 6. Members of this lodge shall pay into the treasury thereof, as dues, 


the sum of $6.00 per year, payable semi-annually, at the last-stated meetings 
in June and December. 
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Sec. 35. All members who shall refuse or neglect to pay all dues, assess- 
ments, and fines in full, at the end of each semi-annual term, shall be declared 
in arrears, and non-participants in any of the benefits of this lodge. 

Sec. 36. The terms begin on the first days of January and July, and end on 
the last days of June and December. 


The officer of the lodge introduced as a witness testifies that the 
dues were not payable in advance, but at the end of each term, and 
this is clearly the meaning of the rules of the lodge already quoted. 
Each lodge has the power to regulate that matter for itself, may 
make the dues payable in advance, or at the end of the period for 
which they are leviable; but the pay-day does not come until the 
time fixed for it, and they cannot, in the nature of the words used 
to impose the forfeiture insisted upon, be in arrears until that day is 
past, whatever day it be. The fact that the members may pay the 
dues at any time during the term, that is to say, in advance of the 
day fixed for obligatory payment, does not at all affect the question; 
nor does the fact; if it be so, that most of the members do pay be- 
fore that final day of reckoning tke charge, affect it; nor does the 
opinion of the members or of the officers of the lodge, or of the 
lodge itself, affect it. These words of the by-laws become part of 
the contract for life insurance, and in the courts, must receive the 
ordinary interpretation put upon the contracts containing them: 
Watson vs. Jones, 13 Wall., 679, 11 Amer. Law Reg. (N.S.), 439, and 
MeMurry vs. Knights of Honor, 18 Cent. Law J., 373, and authori- 
ties cited. Nor does this principle of construction of the contract at 
all impinge upon the doctrine that the fraternity may make its own 
laws and interpret them as it will, and that these laws, so inter- 
preted, will be enforced by the courts; nor upon the ruling in Mc- 
Murry vs. Knights of Honor (20 Fed. Rep., 107; 18 Cent. Law J., 
872), that these certificates of benefit for life insurance depend upon 
the rules and regulations of the order issuing them for their validity 
and effect. Everybody will agree to that; but these benevolent as- 
sociations or fraternities, not more than other parties to contracts, 
cannot be allowed to construe the words they use in making agree- 
ments otherwise than according to their plain and unambiguous 
meaning, in the English language they employ, whether of the words 
of the contract itself or of the rules and regulations which become, 
by the principle they insist on, embodied in the contract as a part 
of it. They cannot be permitted to interpret the contract as they 
please, and become their own judges of what they mean by the use 
of the words employed that have either a technical or well-defined 
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signification, known of all men who use the language. Legislatures 
and parliaments cannot do that, and even they are bound by the 
common meaning of the words they use in their statutes which be- 
come part of a contract. But no proof here shows that this order 
ever yave any other interpretation to the words than that we give 
them here. The decisions of the supreme chancellor and the su- 
preme lodge cited from its journals of 1881, pp. 2,290, 2,291, 2,479, 
2,487, and 2,490, and from the journal of 1883, p. 2,788, only hold 
that death-assessments paid by a member who is more than six 
months in arrears for lodge-dues are irregularly collected, and should 
be returned, and that such assessments do not relieve the forfeiture 
of life insurance. The officers of Constantine Lodge, No. 23, only 
say that members may pay before the end of the term and do, but 
not that they must pay before that date. If any local lodge should 
wish to make the dues payable in advance, it can do so, and may fix 
any day of payment it chooses, but it cannot alter the plain meaning 
of the words “in arrears,” and declare a sum owing to it to be in 
arrears before it is finally and absolutely demandable and payable as 
a matter of fixed obligation as to the time of payment; not, at least; 
when these words become a part of any contract the order makes, 
whether with a member or other person. But Constantine Lodge 
has not undertaken to do that, for, under its by-law No. 35, the dues 
are payable in express terms “ at the end of each semi-annual term,” 
and not sooner. It has no power to declare them in arrears before 
that time, except by changing the by-law so that the pay-day shall 
come at an earlier date. The member when the end of the semi- 
annual term is reached and is past, is, by the by-law, “declared” or 
deemed to be “ in arrears,” but the six months’ grace allowed by the 
endowment rank begins at that time and does not end there, as has 
been supposed. 

That this is always the fixed and technical meaning of “arrears” 
is too plain for argument. The oldest lexicographer of law terms 
known to me defines the word as coming “ from the French arriere, 
retro; behind; money unpaid at the due time, as rent behind:” 
Cowell, Law Dict. h. t. To the same effect are qll the dictionaries: 
Jac. Dict.; Bouv. Law Dict.; Abb. Law Dict.; Soule, Syn.; Roget’s 
Thes.; Webster’s Dict.; Worcester’s Dict. The same meaning is 
developed if we examine the legal signification of the words “due ” 
or “dues,” and “accrue,” and the like, in their relation to this idea 
of being “in arrears.” The word “ due,” unlike “ arrears,” has more 
than one signification, and expresses two distinct ideas, and this dis- 
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tinction is important in relation to its use in these rules and regu- 
lations. “ At times it signifies a simple indebtedness, without refer- 
ence to the time of payment. Debitum in presenti, solvendum in 
futuro. At other times it shows that the day of payment has 
passed: Scudder vs. Coryell, 5 N. J. Law, 340, 345. It is evidently 
used in the rules and regulations of this order in the first of these 
significations, and not at all in the second; and hence there is some 
confusion of ideas, perhaps, in their interpretation. But there is no 
such ambiguity about the word “arrears,” as has been shown by its 
definition. The cases of Moss vs. Gallimore (1 Doug., 279), and 
Birch vs. Wright (1 Term R., 378), and many others in the iaw con- 
cerning real property, illustrate this meaning when used to express 
that “rent isin arrears,” etc. Always, it must be past due to be “in 
arrears.” Also the case of Mundt vs. Sheboygan R. Co. (31 Wis., 
451), construing a statute for the protection of laborers which re- 
quired that notice should be given “within thirty days after such 
claim or demand shall have accrued,” is instructive. It was there 
held that a claim for wages already earned and payable, but which, 
by the custom of the railroad company and its laborers, were to be 
paid on the fifteenth day of the next month, asa pay-day, did not 
accrue until that pay-day arrived, and that this custom became a 
part of the contract. 

Here the disputed dues for the term commencing January Ist, and 
ending June 30th, did not become finally payable until the latter 
date, after which only did they become “in arrears;” and, as Wiggin 
died before the six months’ indulgence expired, his policy was not 
forfeited by the very terms of the contract itself. Judgment for 
the plaintiff. 





1887. ] Holly vs, Metr.politan Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


Us. 


METROPOLITAN LIFE INS. CO.* 


The policy provided that it should be forfeited if the premiums were not paid 
when due; also that upon such failure to pay, upon the surrender of the 
policy within thirty days, a paid-up policy would be issued for the amount 
of the premiums paid. Being unable to pay a premium when due the in- 
sured executed a note for the amount which stipulated that if not paid at 
maturity all claims to further insurance should become forfeited. This 
note was renewed, but default was made on the renewal and ten days 
thereafter the amount due was tendered and refused. 


Held, That the policy had been wholly forfeited and the insured was not en- 
titled to a paid-up policy. 


Wa. H. Arnoux, fur Appellant. 
James M. Fiske, for Respondent. 
PreckHaM, J. 

‘The defendant insured the life of the plaintiff, August 16, 1870, in 
the sum of $5,000, on payment of a premium of $247, and a premium 
of the same amount thereafter. payable on the sixteenth of August 
in cach year. The policy was issued for the sole benefit of Charles 
F. Holly, Jr., and contained a clause of forfeiture if the premium 
were not paid at the time mentioned. It also contained a promise 
that if, after three annual payments of premiums were made, the 
assured should fail to make payment of any further premium when 
due, then, upon a surrender of the policy within thirty days after 
such unpaid premium should be due, the company would, in ex- 


* Decision rendered, April 19, 1887. 
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change, issue a paid-up policy for the amount of even dollars of pre- 
mium received by it on the policy. The plaintiff had thirty days 
after a premium became due in which to pay it. By subsequent 
agreement, the payment of the premium was changed from annual 
to semi-annual periods, and as thus changed the premiums had 
been paid to February 16,1877. The plaintiff did not pay the pre- 
mium which became due on the date last named, and had not paid 
it on the fourteenth of March following. On that day he called at 
the office of the company in New York, and being, as he says, short 
of money, he asked for an extension of time, which resulted finally 
in his giving a note for the payment of the premium which had fallen 
due on the sixteenth of the previous February, and the note was 
payable in three months from its date (March 14), and contained 
this condition: “This note is given in part payment of the annual 
premium on policy numbered as per margin, with the understand- 
ing that all claims to further .insurance, and all benefits whatever 
which full payment in cash of said premium would have secured, 
shall become immediately void and be forfeited to said company if this 
note is not paid at maturity.” Contemporaneously with this note, 
and as part of one and the same transaction, the defendant gave to 
the plaintiff the following receipt :— 


METROPOLITAN LIFE INSURANCE Co. 
319 Broapway, NEw York, March 14, 1877. 
Note 3 mo. due June 14, 1877. Chas. F. Holly. 
Received from the owner of policy No. 9,609, $128 45-100, which continues 
said policy in force until the sixteenth day of August, 1877, at noon, in ac- 
cordance with its terms and conditions. Not binding upon the company until 


the premium is paid, and this receipt signed by 
JNo. R. HEGEMAN, 


(Prem. Receipt) 
Vice-President. 

When this note became due, the plaintiff, not desiring to pay it, 
asked for its renewal, and the result was that the plaintiff signed 
another note, containing a condition precisely similar to that set 
forth in the first one, payable August 14, 1877, and the defendant 
gave up the first note to the plaintiff. When the second note be- 
came due, the plaintiff failed to pay it, and on the twenty-fifth or 
twenty-sixth of August thereafter called at the office of the com- 
pany, and offered to pay the note, which payment was refused, and 
the claim made that the policy was forfeited by the non-payment of 
the note when due. The plaintiff subsequently commenced this 
action to compel defendant to comply with its agreement, and give 
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a paid-up policy for the amount of premiums paid by him (over 
$1,700) up to the time when he failed to pay the premium due 
August 16, 1877. 

The plaintiff has succeeded thus far. In the argument of the case 
here for the plaintiff much stress was laid upon the rules governing 
the court in construing contracts between insurance companies and 
policy-holders, especially when any forfeiture is to be insisted upon 
by the former. A strict construction, it is said, must be insisted 
upon, and the contract resulting in a forfeiture cannot be extended 
beyond the strict and literal meaning of the words used. This is 
undoubtedly true. In cases where the meaning is not entirely plain, 
and where it is capable of two constructions, one involving a forfeit- 
ure. and the other being fair and reasonable, and supporting the 
obligation of the policy against the insurer, that construction is pre- 
ferred by the courts which does not involve the forfeiture, not only 
because it is not so harsh, but also because, if the language be 
doubtful, it is that employed by the insurer, and should be taken 
most strongly against bini. As is said by Finch, J., in delivering 
the opinion of this court: “Ifa construction so literal and severe 
is intended by the insurer, he should at least say so by plain and 
appropriate Janguage, and not ask the court to supply it by intend- 
ment.” See Burleigh vs. Fire Ins. Co., 90 N. Y., 220. This was said 
in relation to the construction to,be given the words “detached at 
least one hundred feet” in a policy of insurance upon a lot of goods 
in a frame store-house thus situated. The court held that a small 
office standing 75 feet away, which the trial court found was not an 
exposure, and did not affect the risk, did not constitute a breach of 
the warranty. But all the cases which use language of this nature 
as to the construction to be given words in a policy are cases where 
the words used leave the meaning in doubt. Where there is no 
doubt as to the meaning of the language used, such meaning must 
prevail with courts, for the simple reason that the parties have so 
contracted; and, in the absence of fraud or mistake, both must live 
up to their contracts, or take the consequences. 

We entertain no doubt as to the meaning of this contract. On 
the sixteenth of February, 1877, a semi-annual payment of a pre- 
mium became due from the plaintiff, which he was obliged to pay 
in order to keep his policy alive, or he could have made default in 
payment, and demanded his paid-up policy for the proper amount. 
He had thirty days from the sixteenth of February in which to pay 
the premium due that day, or to make his demand for a paid-up 
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policy. He waited until the fourteenth of March before doing any- 
thing, and he went to the office of the defendant in New York to ask 
a favor; i. e., the postponement of the cash payment for a short 
time. This favor the company granted, but only upon one condi- 
tion, which was put in writing and assented to and signed by the 
plaintiff. He thereby consented and agreed that, if he failed to pay 
this note at maturity, he should thereby, a.wong other things, immedi- 
ately forfeit all claims to further insurance. 

The written receipt is to be read in connection with this note, and 
the whole transaction then appears to be and it was simply this: 
The company acknowledged the receipt of the February premium, 
and continued the policy in force to August 16th, provided the note, 
which was given instead of cash in payment of the premium, was 
paid at maturity. IZf not, then the company had the right to imme- 
diately forfeit the policy, and all claims to further insurance, which 
right of forfeiture includes the very claim in suit. When the first 
note became due, it was renewed by the execution of another, upon 
the same terms and conditions, due August 14th, and the first note 
was then surrendered. By failing to pay this last note when due, 
the forfeiture provided for therein immediately attached, and the 
plaintiff thereby lost the right which he would otherwise have had 
to further insurance according to the tenor of his policy, but which 
he had agreed to give up on condition of obtaining an extension of 
the time in which to pay his premium, and by failing to pay it at 
the end of that time. 

It is argued that taking the first note had the effect of designating 
a new period from which the default in payment of the premium 
should afterwards be measured; and that as the premium only 
became due, under the final arrangement, on the sixteenth of 
August, 1877, the plaintiff, by the policy, had the right to a paid-up 
policy within thirty days after that time. This reasoning wholly 
ignores the condition contained in the note, and renders the lan- 
guage thereof meaningless. The note not only extended the time of 
payment of the premium, but it distinctly stated, not that failure to 
pay at maturity should be treated as a default, which perhaps might 
give the thirty days thereafter in which to surrender the policy and 
demand a paid-up one, but the language used was entirely explicit 
and free from doubt, making an unambiguous agreement to abso- 
lutely and immediately forfeit all right to further insurance if the 
note were not paid at maturity. To that extent it was an alteration 
of the terms of the policy giving 30 days after a default in which to 
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surrender and make a demand, and instead thereof it plainly pro- 
vided for a total and immediate forfeiture if at maturity the note 
were not paid. If language as plain and unambiguous as this is 
not only to be twisted out of its natural meaning, but is to be 
wholly ignored by courts of justice, it will be useless in the future 
for companies to make any effort to bind policy-holders to perform 
their contracts. The use of language is to express ideas, and writing 
is resorted to in order to furnish conclusive proof of what language 
was used. Being certain of the language used, and the case being 
free from fraud or mistake, if such language is plain and susceptible 
of but one meaning, that meaning, even in cases of contracts re- 
garding life insurance, must control, though a forfeiture should be 
the result. 

Punctuality in the payment of premiums in the case of a life 
insurance policy is of the very essence of the contract; and, when 
payment is not made at the time, the company has the right to for- 
feit if such were the contract: Attorney-General vs. North America 
Life Ins. Co., 82 N. Y., 172-189; People vs. Knickerbocker Life Ins. 
Co., 103 N. Y., 408; Insurance Co. vs. Statham, 93 U. S., 24. Here 
the plaintiff failed to pay his premium on the sixteenth of February, 
and was accorded the favor of a postponement until the maturity of 
the first note in June, and then, on his failure, the company legally 
exercised its right of forfeiture. No stress is laid, and upon the 
evidence none can be laid, upon any alleged promise to renew or 
extend the payment of the second note. By plaintiff's own evidence 
there was no such promise. 

The judgment must be reversed, and a new trial granted; costs to 
abide event. All concur. 





Report of Decisions. 


SUPREME COURT OF CALIFORNIA. 


CARROLL 
Us. 


GIRARD FIRE INS. Co.* 


Where the company joins in an arbitration and sets up the award asa de- 
fense, it thereby waives the policy-provisions regarding proofs of loss, 
even though the policy stipulates that no provision therein shall be 
waived except by written indorsement. 

The policy provided that no suit should be sustainable until after an award 
had been obtained. 


Held, That a complaint which neither alleges an award nor an excuse for not 
obtaining it, is fatally defective. 


T. C. Van Ness, fur Appellant. 

Wiaeatnton, Creep & Hawes, for Respondent. 

Hayne, C. 

Action upon a policy of insurance. Verdict and judgment for 
plaintitf. The grounds for reversal urged by counsel for appellant 
may be reduced to two. 

1. The policy requires that in case of loss the assured shall 
“ forthwith ” give notice thereof, “ and shall also produce ” a certifi- 
cate from a notary or magistrate to the effect that he has examined 
into the circumstances, and believes that the assured has sustained 
the loss without fraud on his part. These things were not done. 
But the evidence shows that when the claim was brought to the at- 
tention of the company, it made no objection on account of the ab- 
sence of the notice and preliminary proof, but went on and joined 
in proceedings for determining the amount of the loss by arbitra- 


* Decision rendered, May 20, 1887, 
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tion. These proceedings were required by the policy to be taken to 
determine the amount of the loss, “after proof thereof has been re- 
ceived in due form.” They culminated in an award fixing the loss 
at a certain sum. The first we hear of an objection on ground of 
want of notice and preliminary proofis in the answer filed by the 
company in the action; and by this time the period for giving the 
notice and making the proof had certainly expired. We think that 
under these circumstances the formalities mentioned must he con- 
sidered waived. By joining in the proceedings to fix the amount of 
the loss, the company manifested its intention to dispense with pre- 
liminary formalities. The assured had a right to rely upon this 
manifestation of intention. And to say that the company all along 
intended to require the notice and preliminary proof, and to take 
advantage of their absence after the time for giving them had ex- 
pired, is to impute to it a want of good faith and fair dealing which 
we will not assume. 

The counsel for appellant urges several reasons against this con- 
clusion, viz.:— 

(a) Thatthose who acted for the company had no authority to waive, 
any condition of the policy. But the company does not repudiate 
the acts of those who acted for it in this regard. On the contrary 
it adopts them, and shelters itself behind the award, which was the 
result of such acts. It is plain that it cannot do this without ac- 
cepting all the consequences of the acts. 

(5) It is said that the submission to arbitration provides that 
“this appointment is without reference to any question cr matters 
of difference within the terms and conditions of the insurance, and 
is not to be taken as any waiver upon the part of said companies of 
the said conditions in their policies in case they elect to avail them- 
selves of them.” If this means the right to object‘on account of the 
absence of preliminary steps was to be reserved until after the time 
for taking them had expired, it certainly is a very crafty document. 
But we do not think such is its meaning. The proceedings for fixing 
the loss were, as we have seen, not to be commenced until after the 
preliminary steps had been taken. And the language of the sub- 
mission is that the appointment is to be without reference to “any 
other question within the terms and conditions,” etc.; and the pro- 
viso is that it “is not to be taken as any waiver of said conditions.” 
We think that, taking all the circumstances into consideration, it is 
a fair construction to hold that the proviso as to waiver refers to the 
conditions other than the ones relating to the appointment of the 
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arbitrators, and those superseded or waived thereby. But, however 
this may be, the language of the proviso relates only to the effect of 
the “appointment ” of the arbitrators, and does not extend to sub- 
sequent proceedings. And by going on and completing the award, 
and setting it up as a defense, the company waived the preliminary 
steps under the principle first above laid down. 

(c) It is urged that the policy provides that no “ condition, stip- 
ulation, covenant, or clause hereinbefore contained shall be altered, 
annulled, or waived, * * * except by writing indorsed hereon, 
or annexed hereto, by the president or secretary, with their signa- 
tures affixed thereto.” But this condition is of no more sanctity 
than any other conditions of the policy. Like any other provision 
for the benefit of the company, it could be waived; and we think 
that, so far as the notice and certificate are concerned, it was 
waived by the submission to arbitration, and the subsequent pro- 
ceedings. We are of opinion, therefore, that the defense founded 
upon the want of notice and certificate is of no validity. 

2. The defendant set up the award of the arbitrators determining 
the amount of the loss; and we think thatits position in this regard 
must be sustained. The policy provides that “in case differences 
shall arise touching any loss or damage, after proof thereof has been 
received in due form, the matter may at the written request of either 
party, be submitted to competent and disinterestad appraisers,— 
one to be appointed by the assured, and one by the company, and 
these two shall select a third if necessary,—whose award by them or 
any two of them in writing, shall determine the amount of such loss 
or damage, but not decide the question of the liability of this com- 
pany under this policy,” and that “no suit or action against this 
company for the recovery of any claim by virtue of this policy shall 
be sustaivable in any court of law or chancery until an award shall 
have been obtained fixing the amount of such claim in the manner 
here inabove provided.” 

A similar provision was held to be valid, and to be « condition 
precedent to any right of action, in Old Saucelito L. & D. D. Co. vs. 
Commercial U. A. Co. (66 Cal., 253), and this case was approved and 
followed in Adams vs. South British Ins. Co., 11 Pac. Rep., 627. It 
is argued for the respondent that these cases are not in point, for 
the reason that the policies there considered contained express pro- 
visions that the determination of the arbitrators should be “ binding 
on both parties.” But we are unable to assent to this view. The 
provisions of the policy under consideration seem to us to be sub- 
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stantially the same as those in the cases mentioned, and to be to the 
effect that the amount of the loss shall be first determined in the 
manner specified, and that the action must be for the amount as 
fixed. And it is no more open to the respondent, after submitting 
to the arbitration, to say that as a matter of fact, no “ differences ” 
existed, than it would be for the appellant if it had been dissatis- 
fied with the award, to say that no “ written” request for arbitration 
had been made. 

The logical result of this view is ‘that the award is a necessary el- 
ement of the plaintiff's cause of action. In contemplation of law 
the promise is not to pay such damage as the insured should suffer, 
but to pay such sum as the arbitrators should fix as the amount of 
damage sustained. It follows that the action should have been for 
the amount of the award, and that the award should have been set 
forth in the complaint. See Morse, Arb., 95. The allegation that 
“all the conditions of said policy of insurance were duly performed 
and kept by this plaintiff” is not equivalent to setting forth the 
award, because, as has been stated, the award is a necessary element 
of the cause of action, and it is not the action of plaintiff, but of 
third persons. If a fair award was prevented by the fraudulent 
conduct of defendant, the complaint should have set forth the acts 
constituting the fraud. But the complaint, although it set out the 
policy, thereby disclosing the provisions as to the award, made no 
mention of any award having been made, or of any reason why not. 
Hence it did not state a cause of action, and the demurrer should 
have been sustained. This not having been done, the defendant’s 
objection to any evidence impeaching the award set up in the an- 
swer should have been allowed. 

It would not help the plaintiff's case to show that, by reason of 
any irregularity of the arbitrators, such as want of hearing, or the 
like, the award was void; for, if the defendant could not be charged 
with participation therein, the result would simply be that the action 
was prematurely brought. 

The document filed by plaintiff, styled “ Answer to defendant’s 
cross-complaint,” must be ignored, because the defendant filed no 
cross-complaint. The attempted pleading was therefore wholly un- 
authorized; but, even if it could have any effect as an answer to a 
cross-complaint, it could not obviate the defects in the complaint,— 
it being thoroughly well settled that, in order to support a judgment, 
the complaint must state a cause of action. 
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For these reasons we advise that the judgment and order be re- 
versed, with directions to sustain the demurrer to the complaint, 
with leave to plaintiff to amend. 

We concur: Belcher, C. C.; Foote, C. 

By tae Court.—For the reasons given in the foregoing opinion the 
judgment and order are reversed, with direction to sustain the de- 
murrer to the complaint, with leave to plaintiff to amend. 





1887. ] Kline vs. National Benefit Ass'n. 


SUPREME COURT OF INDIANA. 


Appeal from Marion County Superior Court. 


JANE KLINE 
v8. 


NATIONAL BENEFIT ASSOCIATION 


oF INDIANAPOLIS.* 


The policy provided that it should be incontestable except for fraud on certain 
conditions gvhich were complied with. The insured gave an order for 
part payment of premium, which was not honored. The order stipulated 
that if not paid all rights of the insured in the policy should be forfeited. 


Held, That as to the beneficiary, no forfeiture could be enforced. The policy 
provided that the binding receipt when its number has been inserted in 
the policy shall be conclusive evidence of payment of premium, and when 
such an instrument with the number inserted is placed in the hands of the 
beneficiary, the company will be estopped to assert as to her the non-pay- 
ment of premium. 


Exuiort, C. J. 

The policy of insurance on which this action is based contains, 
among others, this provision: “ This certificate shall be incontestable 
for any cause except fraud or misrepresentation in the application 
or proofs of loss, or failure to report to the association any change of 
occupation that would make the risk a more hazardous one, or fail- 
ure to comply with the conditions above specified.” The policy also 
recites that an admission-fee of eight dollars has been paid, and 
that six advance assessments amounting to nine dollars and sixty 
cents had been paid to the association. In the application is written: 
“T hereby agree to pay on becoming a member, the following : Ad- 


* Opinion filed, April 26, 1887. 
VOL. XVI.—49. 
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mission-fee, $8.00; dues, $—; assessments of $1.60 each, $9.60; total 
$17.60. 

“T have received for the above binding receipt No. 6,337. 

“N. B.—If the number of a binding receipt is inserted, it becomes 
conclusive evidence that the above amount has been paid; if no 
number of a binding receipt is inserted, the payment is to be made 
upon the delivery of the certiticate.” 

The number of the binding receipt, as it is called, was inserted in 
the policy. The assured did not make full payment in money, but 
as payment of part of the consideration of the contract, gave two 
orders, reading substantially as follows :— 


$5.60 INDIANAPOLIS, July 24, 1882, No. —. 

Please pay the National Benefit Association, 66 East Market Street, Indian- 
apolis, Indiana, $5.60 out of my wages for the month of August, 1832, to be 
applied as follows: Admission-fee, $4.00; expense-fee and assessments, $1.60. 
If this order is not paid, then all my rights in said association are thereby for- 
feited. .I hereby authorize said association to deduct from moneys due on 
account of injuries any indebtedness there may be against my certificate. 

(Signed) Nick Kunz. 

Payment of these orders was refused because Kline notified the 
railroad company upon whom they were drawn, not to pay them. 
The policy was taken out for the benefit of the appellant, the mother 
of the assured, and he was accidently killed within one hundred 
days after the policy was issued. 

There was no error in admitting both of the orders in evidence, 
although only one was pleaded in the appellee’s answer. This is so 
because the general denial pleaded enabled the appellee to pive evi- 
dence contradicting that of the appellant upon the question whether 
or not the assured had performed the conditions of the contract on 
his part: National Benefit Association vs. Bowman, decided Apri! 9, 
1887. 

The language of the application and of the policy, declaring that 
the policy shall be incontestable except for fraud, is unusually 
strong and clear. It is declared that if a binding receipt 1s issued, 
and its number inserted in the policy, the policy “shall be incontest- 
able.” It seems clear that having made this express and strong 
statement, the association cannot be allowed to affirm as against the 
beneficiary, however it may be as to the assured, that the conditions 
precedent to the validity of the policy were not performed. The 
case of Wood vs. Dwarris (11 Exch., 493) is a much stronger one in 

avor of the insurer than the present. In that case the policy itself 
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contained an express stipulation that, if any untrue statements were 
made, it should be void; but in a prospectus issued by the company 
it was provided that all policies should be indisputable except in 
case of fraud; and it was held that notwithstanding the provision in 
the policy the insurer could only avoid the policy for fraud. In the 
course of the opinion delivered in that case, Baron Alderson said : 
“ When the plaintiff went to their office the defendants professed to 
grant him an assurance on those ferms. Therefore they cannot 
now set up as a defense that the statement in the proposal was un- 
true, unless they add that it was fraudulently untrue, for they have 
in fact said that they will never make any other defense.” This 
case was approved in Wright vs. Mut. Ben. Ass’n, 43 Hun, 61; 35 
Alb. Law Jour., 323. In Whelton vs. Hardesty (8 El.& BL, 232, p 
276) it was said by Lord Campbell : “ According to the case of Wood 
vs. Dwarris (11 Exch., 493), the equitable replication would be suf- 
ficient without the special fraud thus imputable to the fourth plea, 
and we ought to be bound by that decision, even if we doubted the 
propriety of it, but I must say that I heartily concur in it.” There are 
other cases which recognize the general principle which applies here : 
Wonter vs. Shairp, 4 Man., G. & S.. 408; Watson vs. Earl of Charle- 
mont, 12 Adol. & E. (N. S.), 863; Horwitz vs. Equitable Ins. Co., 40 
Mo., 557; Steele vs. St. Louis ete. Co., 3 Mo. App., 207. 

Whether the assured could have availed himself of the benefit of 
that part of the policy which stipulates for the payment to him of 
weekly benefits in case of an accidental injury, we need not decide ; 
for here the claim is made by the beneficiary to wrom the association 
agreed to pay $1,000 in the event of the death of the assured. The 
beneficiary took an immediate interest in the policy, and her rights 
could not be impaired by any act of the assured performed subse- 
quent to the execution of the policy, for the contract is that of an 
ordinary insurance company, and not that of a benevolent organiza- 
tion : Supreme Lodge vs. Schmidt, 98 Ind., 374; Damron vs. Penn- 
sylvania ete. Co., 99 Ind., 478; Hurley vs. Heist, 86 Ind., 196; Wil- 
burn vs. Wilburn, 83 Ind., 55; Pence vs. Makepeace, 65 Ind., 345. 
The act of Kline in securing a refusal to pay the orders might per- 
haps have precluded him from recovering under the policy, but it 
cannot prejudice the rights of the appellant. The case, therefore, is 
not affected by the wrongful act of the assured in securing the re- 
fusal to pay his orders, but it is to be determined upon the legal 
effect of the original contract between the insurer and the assured. 
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There is a valid reason for making a distinction between the rights 
of the assured and the beneficiary in such a case as the present. 
Here the application indorsed on the policy provides that the 
“binding receipt,” when its number is inserted in the policy shall be 
conclusive evidence that the above amount has been paid,” and the 
policy itself declares that it'shall be incontestable except for fraud; 
and when these instruments are placed in the hands of the benefici- 
ary, as in this case, the insurer,ought on plain principles of justice, 
be estopped to assert that the premium due under the provisions of 
the policy had not been paid. It is difficult to perceive how stronger 
representations could be made; and to permit the insurer to avoid 
them would in many cases be unjust, for it might well be that the 
beneficiary, if not misled, would pay the premium. Some of the au- 
thorities go so far as to hold that upon grounds of public policy an 
insurance company will be held estopped to deny as against its ac- 
knowledgment, that the consideration for the policy has been paid : 
Teutonia Life Ins. Co. vs. Anderson, 77 Ill, 384. 

It is held by many courts, including our own, that where a prom- 
issory note is taken in payment of the premium, the failure to pay 
the note will not forfeit the policy, although it is so stipulated in the 
note: Franklin Life Ins. Co. vs. Wallace, 93 Ind., 7; Northwestern, 
etc. Co. vs. Little, 56 Ind., 504; Hull vs. Northwestern etc. Co., 39 
Wis., 397; Phoenix Ins. Co. vs. Doster, 106 U.S., 30, 1 Sup. Ct. Rep., 
18; Insurance Co. vs. Dutcher, 95 U.S., 269; Ohde vs. Northwestern 
ete. Co., 40 Iowa, 357; Insurance Co. vs. Bonner, 36 Ohio St., 51. 
In the case of the National Benefit Association vs. Jackson, 2 N. E. 
Rep., 414, it was held in an action on a policy like the one before us, 
that the order was a payment of the. premium, although the insurer 
was unable to collect it. Our conclusion is that the appellee is es- 
topped as against the beneficiary, to aver that the sums mentioned 
in the binding receipts, and acknowledged in the policy to have been 
paid, were not paid. 

But if it were granted that there was no estoppel, we think the 
judgment must be reversed, because the contract does not entitle the 
appellee to declare a forfeiture for non-payment of the orders re- 
ceived from the assured. Taking into consideration the whole con- 
tract as evidenced by all the written instruments, there was no 
cause for forfeiting the policy. The only clause which professes to 
give a right to declare a forfeiture is the brief clause contained in 
the order given by the assured, and this cannot be allowed to pre- 
vail against the statement in the application, the acknowledgment 
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in the policy, the provision that it shall be incontestable except for 
fraud, and the recitals of the binding receipt. The clause in the or- 
der which reads thus : “I hereby authorize the association to de- 
duct from moneys due on account of juries any indebtedness 
there may be due on my certificate,” is inconsistent with the theory 
that the existence of an indebtedness forfeited the policy. At all 
events they are not such strong and clear words as require the 
court to adjudge that the insurer had a right to declare the policy 
forfeited: Northwestern etc. Co. vs. Hazlett, 105 Ind., 213; Frank- 
lin ete. Co. vs. Wallace, 93 Ind., 7; Northwestern etc. Co. vs. Lit- 
tle, 56 Ind., 504. 

The judgment is reversed, with instructions to award the appel- 
lant a new trial, and for further proceedings in accordance with 
this opinion. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


BENNETT 
US. 


COUNCIL BLUFFS INS. CO.* 


Where, under direction of the agent, a clerk of the latter solicits the applica- 
tion, and the agent issues a policy thereon, and a statute provides that any 
person soliciting insurance or procuring applications shall be held to be 
the agent of the company, the latter is bound by a knowledge of other in- 
surance, communicated to the clerk by the insured, though not communi- 
cated to the company. 

Evidence of a right on the part of the clerk to apply the premium to his per- 
sonal indebtedness to the insured, is evidence of his right to collect it. 
Where the insured in case of such other insurance was in doubt from which 

company she could recover, she had a right to claim from both if done in 

goed faith. 

Sarr & Pusry, and Henperson, Hurp & Dantzts, for A;pellant. 

Urr Bros., for Appellee. 

SEEvERS, J. 

The defendant pleaded that there was other insurance on the 
property destroyed, of which the defendant did not have notice, and 
that this fact rendered the policy void. The fact that there was 
such insurance is conceded. The facts are that George Salot was the 
defendant’s agent, and that he had the authority to issue policies, 

and enter into contracts of insurance. Salot had in his employ a 

clerk who was boarding with the plaintiff. This clerk was directed 

by Salot to solicit the plaintiff to insure her property in the defend- 
ant’s company, and, if she did so, the clerk was to have the commis- 
sion to apply on his board. The clerk procured the plaintiff to sign 
an application, which was delivered to Salot, and he issued the pol- 


* Decision rendered, March 3, 1887, 
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icy. The application was not sent to the defendant, and at the 
trial it could not be found. The foregoing facts are not contro- 
verted. As the plaintiff claims, at the time or times the clerk was 
soliciting the plaintiff to insure in the defendant’s company, he was 
informed that the property was insured in another company which 
was insolvent, and there was evidence tending to so prove. The 
material question is whether the defendant is bound by the knowl- 
edge of the clerk. 

1. The appellant insists that Salot, as the defendant’s agent in is- 
suing policies and making contracts of insurance, was vested with 
large discretionary power, involving a knowledge of insurance, and 
the exercise of judgment in determining upon risks, and that he 
could not delegate such powers to another. It will be assumed, in 
the absence of a statute, that the weight of authority sustains the 
foregoing proposition. For the purposes of the case, therefore, it 
will be conceded. But it will be observed that Salot did pass upon the 
risk as stated in the application, and that he did not delegate his 
authority in this respect. The question, therefore, is whether he 
had the power to’ have his clerk solicit insurance, and whether the 
plaintiff had the right to assume that he for that purpose was the 
defendant’s agent. 

It is provided by a statute that “any person who shall hereafter 
solicit insurance, or procure applications therefor, shall be held to 
be the soliciting agent of the insurance company issuing the policy:” 
Miuler’s Code, 1880, p. 299. Counsel insist that this statute cannot 
be construed as contemplating a person who wrongfully obiains a 
blank application, and, without the knowledge of the company, solic- 
its insurance, fills up the blanksin the application, and procures it to 
be signed by a person desiring insurance. Clearly not, if this is all 
that is done. But suppose the application, so filled up and signed, is 
presented to the company, and it issues a policy thereon, and re- 
ceives the premium. Isit not bound thereby, even if it does not 
know who procured the application? ‘We think a policy so issued 
would be a valid contract of insurance. If material, the company 
was bound to know who the agent was, and, without doubt, could be 
compelled to pay the loss if one occurred. The statute should be 
construed, we think, as embracing any case where a policy has been 
issued upon an application; and whoever procures such application 
must be regarded as the soliciting agent uf the company issuing the 
policy. It will probably be conceded that if the defendant had sent 
a clerk employed in its office to solicit insurance, and he had done 
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what Salot’s clerk did, and the policy had issued, that the defendant 
would have been bound. Now, we are unable to see any material 
difference between that case and the one at bar, except that in this 
case the defendant did not know Salot’s clerk, or that he had pro- 
cured the application. But Salot did, and he issued the policy, as 
he was authorized to do. The defendant is bound by what Salot 
knew and what he did; for, as to the plaintiff, the defendant stands 
in the shoes of Salot. The policy was issued by the latter, but it was 
the act of the defendant, and, under the statute, the defendant 
was bound to know who procured the application, for the reason 
that Salot had such knowledge when he issued the policy. The 
policy, therefore, is not void because there was other insurance on 
the property destroyed, if Salot’s clerk had knowledge of such insur- 
ance, as claimed by the plaintiff, provided he was such an agent as 
knowledge to him would be binding on the defendant. The de- 
fendant insists he was not such agent. 

2. Under the evidence the jury would be warranted in finding that 
Salot’s clerk had full knowledge that there was other insurance on 
the same property at the time he procured the application, and 
when the policy was issued; but there is no evidence tending to 
show that he so informed Salot. The evidence tends to show, and 
the jury would be warranted in finding that Salot’s clerk had the 
power and authority to solicit this insurance, procure the applica- 
tion, collect the premium, and deliver policy. The only doubt is as 
to the collection of the premium. As to this the evidence is undis- 
puted that he had the right to have it applied on his indebtedness 
due the plaintiff. This is sufficient to show he was authorized to 
collect it. The defendant, therefore, is bound by the knowledge ob- 
tained by such clerk as to the prior insurance, and must be deemed 
to have waived the condition of the policy in this respect : Boetcher 
vs. Hawkeye Ins. Co., 47 Iowa, 253; Jordan vs. State Ins. Co., 64 
Iowa, 216,19 N. W. Rep., 917. 

3. It is insisted the verdict is not sustained by the evidence, and 
that the amount recovered is excessive. We cannot interfere with 
the verdict in either respect, without infringing upon the well-estab- 
lished rule of this court. When the loss occurred, the plaintiff 
made proofs of loss to the other insurance company, and ulso to 
the defendant. She claimed of each company the entire amount of 
the loss, and it.is insisted that this constitutes such a fraud, or at- 
tempt to defraud, as, under the terms of the policy, will prevent a 
recovery. In this proposition we are unable to concur. We think 
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the plaintiff could well claim the loss from both companies. It was 
somewhat doubtful if she could recover from either; and from 
which she had the best chance of recovery was a problem a good 
lawyer would have some difficulty in solving. She undoubtedly 
made the claims in good faith, and with no intent to defraud, and we 
do not think there is any evidence which tends to so prove. 

Two or three objections are suggested to rulings of the court in 
the admission and rejection of evidence. The evidence rejected or 
admitted was not by any means controlling, and would not have had 
or had no influence, we feel sure, on the verdict. It does not seem 
to us necessary to take up the time required to state the points 
made in relation thereto by counsel for the appellant. 

We think the judgment must be affirmed. 





Report of Decisions. 


SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court. Third District. 


BURLINGTON INS. CO. 
Us. 
S. M. & W. F. JOHNSON.* 


The bond of an agent’s surety is to be strictly construed to limit his liability 
within the precise words of the agreement. 


The declaration averred the advancement of moneys to the agents for com- 
missions, expenses, etc. 


Held, That where the contract with the agents did not stipulate for such 
advances, the sureties on the bond given for the faithful performance of 
the contract, cannot be held liable for their repayment. 


Lucas & Spencer, for Insurance Co., Appellant. 
Tieton, Bearer & Barr, for Johnsons, Appellees. 


Scort, C. J. 

This suit was brought by the Burlington Insurance Company 
against S. M. Johnson and W. F. Johnson, and their sureties on a 
bond. The declaration as last amended contains only a single 
count, to which the circuit court sustained the demurrer interposed 
by defendants, and plaintiff electing to stand by its declaration, final 
udgment was entered in favor of defendants. That judgment was 
affirmed in the appellate court of the third district, and plaintiff 
brings the case to this court on its further appeal. 

The bond declared on was given in pursuance of the fifteenth 
clause of an agreement entered into between S. M. Johnson and 
W. F. Johnson and plaintiff.. The other defendants are sureties for 





* Opinion filed, May 12, 1837. 
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the principals in the bond.’ The contract between the principals and 
the insurance company and the bond in suit, are both set out at 
length in the declaration. It is averred the bond was given in pur- 
suance with the written contract, and was to secure the faithful per- 
formance of the contract by the principal defendants. On looking 
into the contract, it is seen what covenants the sureties obligated 
themselves that the principals should perform, or in default thereof, 
they would become liable. A rule of law having a direct application 
to the case is, the understanding of a surety is to be strictly con- 
strued, and his liability will not be extended beyond the precise 
words of his agreement, either by implication or by construction. 
Applying this well-understood doctrine, the contract between the 
principals and plaintiff fixes the measure of the liability of the sure- 
ties, and beyond or outside of that the sureties are liable for no 
default of their principals. It is important then, to inquire what 
duties the principals owed to plaintiff under the contract they 
failed to perform. It is averred in the declaration, “That after the 
execution of the above-mentioned contract and bond, the defend- 
ants S. M. & W. F. Johnson entered upon the performance of such 
contract and from thence, at various times, to the time of the termi- 
nation of said agency, the said S. M. & W. F. Johnson requested 
the plaintiff to advance money to them, as such agents, to pay com- 
missions, expenses, etc., and to enable them, the said S. M. & W. F. 
Johnson to prosecute and carry on the said business of the plaintiff, 
and such agents, under the first-mentioned contract and with the 
agreement and understanding on the part of the plaintiff and the 
said S. M. & W. F. Johnson that they the said 8. M. & W. F. John- 
son, on demand would pay and return to the plaintiff any and all 
moneys so received by them and due from them as such agents as 
aforesaid. And thereupon, to wit: at various and divers times, and 
after the time at such request on such and other like requests 
from the said S. M. & W. F. Johnson, the plaintiff did advance to 
the said S. M. & W. F. Johnson, as such agents for the purpose 
aforesaid, large sums of money, to wit: “Ten thousand dollars.” 

It nowhere appears in the contract that the plaintiff was to ad- 
vance any money to their agents for the purpose stated in the aver- 
ments of the declaration, or indeed for any other purposes, nor does 
it contain any covenant they shall repay any money advanced to 
them. It cannot be claimed, with any show of reason, the bond 
obligates the sureties to be responsible for the default of the princi- 
pals to perform any duty or obligation arising out of a contract, or 
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otherwise, not fairly within the provisions of the written contract 
between the parties, in pursuance with which the bond was entered 
into. That would be to enlarge the undertaking of the sureties, 
which the law will not permit. The money advanced to their 
agents, according to the averments in the declaration, is outside of the 
terms of the written agreement. The legal effect of the bond of the 
sureties is that their principals should perform and observe all the 
covenants and undertakings contained in the written contract, but 
nothing beyond what may fairly be said to be within its terms. 
Should it be held the sureties are liable for moneys advanced to the 
agents of the plaintiff, although for their business, by the same 
parity of reasoning they could be held liable for the default of the 
agents to perform any other agreement they might make with the 
insurance company outside of the written contract concerning their 
business. There is no warrant of law for extending the liability of 
the sureties to such an unreasonable extent. Clearly, the money 
advanced by plaintiff to its agents was not advanced under the 
terms of the written contract, and the sureties are not liable for the 
default of the agents in regard to it. Itis not covered by the con- 
ditions of the, bond of the sureties. 
The judgment of the appellate court affirmed. 





Continental Life Ins. Co. vs. Houser. 


SUPREME .COURT OF INDIANA. 


Appeal from Vigo C. C. 


CONTINENTAL LIFE INS. CO. 
vs. 


MARY HOUSER.* 


Rulings of law made on a prior appeal are conclusive when the case comes a 
second time before the court, if the facts on which they were made are the 
same in both cases. 


Where the policy was valid in its inception ‘and there was for a time a risk, 
premiums previously paid cannot as a general rule be recovered as for 
money had and received, on account of a refusal to receive another 
premium. 


Hows, J. 

This cause is now before this court for the second time. On 
the former appeal, the opinion and judgment of this court are re- 
ported under the title of Continental L. Ins. Co. vs. Houser, 89 
Ind., 258. 

When the cause was returned to the court below, appellee filed 
an amended complaint, in four paragraphs. Of these, appellant's 
demurrer was sustained to the second paragraph, and appellee vol- 
untarily withdrew the third paragraph of her complaint. Issues 
were joined on the first and fourth paragraphs of complaint by 
appellant’s answer in general denial thereof. These issues were 
tried by a jury, and a verdict was returned for appellee, assessing 
her damages in the sum of $503.75; and over appellant’s motion for 
a new trial, the court rendered judgment on the verdict. 


* Decision rendered, June 17, 1887. 
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Errors are assigned here by appellant which call in question: (1) 
the sufficiency of the first paragraph of the complaint when chal- 
lenged for the first time in this court; (2) the overruling of its de- 
murrer to the fourth paragraph of complaint; and (3) the overruling 
of its motion for a new trial. 

1. It is conceded by appellant’s counsel, in his brief of this cause, 
that the first paragraph of appellee’s complaint, now before this 
court, is the same substantially as her third paragraph of complaint 
on the former appeal herein. We then held that such third para- 
graph, “although badly drawn and lacking in certainty,” was 
sufficient on demurrer as an “ordinary count for money had and 
received.” If the paragraph is sufficient on demurrer, and our 
former holding is conclusive that it is, surely it is sufficient when, as 
here, it is called in question for the first time by an assignment of 
error in this court. 

2. Appetlant’s counsel vigorously assails in argument, the over- 
ruling of the demurrer to the fourth paragraph ofappellee’s com- 
plaint. Appellee’s counsel claims, however, that if this ruling be 
erroneous, it is a harmless error, for the reason that the court below 
“excluded all evidence offered under the fourth paragraph of com- 
plaint ” This is equivalent, we think, to an admission on the part 
of appellee that the verdict and judgment below herein rests, and 
must be rested, upon the first paragraph of appellee’s complaint. 
Besides, the fourth paragraph of complaint now before us states 
substantially the same facts as were stated in the fourth paragraph 
of complaint on the former appeal herein, the substance of which 
facts we have given in our former opinion. We then held, and we 
see no cause for changing our decision, that the facts so stated were 
not sufficient to withstand a demurrer; and that the paragraph of 
complaint was not “good for any purpose or upon any theory.” In 
the case under consideration, the court clearly erred, we think, in 
overruling appellant’s demurrer to the fourth paragraph of appellee’s 
complaint. 

(3) In our opinion on the former appeal herein, we said: “The 
policy was valid in its inception, and there was for a time a risk; and 
the general rule is that, where the risk attaches, premiums cannot be 
recovered from the company: Bliss, L. Ins., 750; May, Ins., § 567. 
If there was a continuing valid risk up to the time the last premium 
was tendered and refused, then the premiums previously paid can- 
not be recovered: ' May, Ins., §§ 568,569.” We think this is a correct 
statement of the law, and certainly it is the law of this case. For 
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the rule of law applied by this court, in the decision of a cause, 
remains the law of that case in all subsequent proceedings therein: 
Kress vs. State, 65 Ind., 106; Pittsburgh etc. R. Co. vs. Hison, 110 
Ind., 225; 8 West Rep., 888, and cases there cited. 

Applying the rules of law declared in our opinion on the former 
appeal herein, to the case as now presented, we are of opinion that 
the verdict and judgment below cannot possibly be sustained. 

There is no evidence in the record of this cause, as now presented, 
which proves or tends to prove that appellant ever had and received 
any money, for the use and benefit of appellee, upon any account 
other than premiums paid upon a valid risk assumed by appellant 
upon the life of Louise Hesse. Under the law of this case as de- 
clared by this court on the former appeal herein, such premiums so 
paid cannot be recovered back from appellant as and for money had 
and received. It follows, therefore, that the verdict of the jury was 
not sustained by sufficient evidence, and was contrary to law; and 
for these causes it was error in the court below to overrule appel- 
lant’s motion for a new trial. This is not a case of conflicting evi- 
dence. But it is a case where the evidence wholly fails to establish 
a valid and legal claim against the defendant. Appellant’s counsel 
also complained, in argument, of certain alleged errors of law 
occurring at the trial and excepted to, and assigned as causes for a 
new trial in the motion therefor; but as these errors of law are not 
likely to occur again, we do not now consider them. In conclusion, 
we commend to the consideration of appellee and her counsel the 
suggestions contained in the closing sentences of our opinion on the 
former appeal herein, and the authority cited in support thereof: 
Day vs. Connecticut General L. Ins. Co., 45 Conn., 480; Continental 
L. Ins. Co. vs. Houser, 89 Ind., 258. 

The judgment is reversed, with costs, and the cause remanded 
with instructions to sustain the demurrer to the fourth paragraph of 
complaint, and for further proceedings not inconsistent with this 
opinion. 





Report of Decisions, 


SUPREME JUDICIAL COURT OF MAINE. 


CITY OF PORTLAND 
US. 


UNION MUT. LIFE INS. CO.* 


A mutual life company incorporated in Maine, and having its principal place 
of business in a city in that State is under the Maine statute taxable in such 
city for the personal securities in which its funds and annual income are 
invested. 

The premiums are not personal property placed in the hands of the corpora- 
tion for the future benefit of heirs or other persons within an exempting 
clause of the statute. They are paid absolutely as a consideration for the 
contract. 


JosepH W. Lymonps, and Brion Brapsvury, for Plaintiff. 
Drummonp & Drummonn, for Defendant. 
Lisszy, J. 

The only question in this case that need be decided is whether the 
defendant corporation, a mutual life insurance company, was legally 
taxable for his*personal property, in Portland, in 1882 and 1883. It 
owned stocks in national banks, in this State, of an assessable value 
sufficient to produce the tax assessed against it and claimed in this 
action, besides a large amount of other personal property, in which 
its funds and annual earnings had been invested. It is a corpora- 
tion organized under the law of this State, and had its principal 
place of business in Portland, so that it was taxable there if legally 
taxable. By Rev. St., c. 6, § 13, “all personal property within or 
without the State, except in cases enumerated in the following sec- 
tion, shall be assessed to the owner in the town where he is an in- 
habitant on the first day of each April.” This language embraces 


* Decision rendered, March 4, 1887,» 
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corporations as well as persons. The defendant, being the owner 
of the property in this State, was taxable, unless within one of the’ 
exceptions in section 14, or exempt by some other provision of the 
statute. It is claimed and strenuously maintained by its counsel 
that it is within the seventh exception enumerated in section 14, 
which reads as follows: “Personal property placed in the hands of 
any corporation as an accumulating fund for the future benefit of 
heirs or other persons shall be assessed to the person for whose bene- 
fit it is accumulating, if within the State, otherwise to the person so 
placing it, or his executors or admisistrators, until a trustee is ap- 
pointed to take charge of it or its income and then to such trustee.” 
The deposit so placed may be of a kind of property, such as stocks, 
to be returned in individuo, with its income, or it may be money to 
be invested at interest, and a like sum, with its accumulations, re- 
turned at the time stipulated. In either case, the obligation is 
absolute: Hathaway vs. Fish, 13 Allen, 267; Davis vs. Macy, 124 
Mass., 193. r 

Are the premiums paid as the consideration for the contract of life 
insurance personal property placed in the hands of the insurance 
company as an accumulating fund for the future benefit of heirs or 
other persons within the meaning of this statute? We think not. 
The premiums are paid absolutely to the corporation as the consid- 
eration for the policy of insurance. They, with their accumulations, 
are not to be paid to heirs or other persons at some future day; but 
the sum to be paid by the special contract on the happening of the 
death of the insured is fixed and absolute, having no regard to the 
amount of premiums paid or their accumulations. The insurance 
may become payable, by the death of the insured within the first 
year, before a second premium becomes due, or it may not become 
due and payable till the premiums paid, with their accumulations, 
are double or triple the sum of the insurance; or it may never be- 
come payable by reason of a failure to pay the premiums, or a viola- 
tion of some other condition of the contract by the insured; and if 
the insurance is payable, in case of the death of the insured, to his 
legal representatives, and he dies leaving no widow or issue, the in- 
surance is not for the “ benefit of heirs or other persons,” but goes 
into his general estate to be administered as other personal assets. 
Rev. St., c. 64, § 48; id., c. 75, § 10. If anything is left after payment 
of debts, the heirs take by descent, and not by purchase, as when 
the fund is placed in the hands of a corporation to accumulate for 


their future benefit. The contract of life insurance is not a deposit 
VoL. XVI.—50. 
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of the premiums to be paid to some person, with their accumula- 
tions, at some future time, but a special contract of hazard for the 
payment of a sum stipulated, without regard to the amount puid in 
premiums before the happening of the contingency. 

It is claimed that the construction which we feel compelled to give 
to the statute casts upon mutual life insurance companies an unjust 
burden. If so, it is a question addressed to the legislalure, and 
not to the court; and, since this action was commenced, the legis- 
lature has acted upon it by providing a new mode of taxing all life 
insurance companies; so the question is no longer of practical impor- 
tance. Acts 1885, c. 329. Judgment for plaintiff. 

Peters, C. J., Walton, Virgin, Foster, and Haskell, JJ., concurred. 





1887. ] Harrison vs. Hartfurd Fire Ins. Co. 


UNITED SYATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


HARRISON 
vs. 
HARTFORD FIRE INS. CO.* 


It was claimed that an oral agreement was made with the agent at the time 
of making the application, that the policy should allow the premises to be 
vacant for thirty days. 

Held, in an action to reform the contract, that if the evidence is so conflicting 
or undecisive as to leave a doubt, the written contract must stand. 


Held, That where a policy is deposited by insured with the agent for safe- 
keeping, the latter becomes his agent in any matter relating to the safe- 
keeping, such as misstatements regarding the contents of the document 
made by the agent while in his possession. 


E. P. Jounson, for Complainant. 
Noste & Orrick, for Defendant. 
Tuaver, J. (orally). 

In the case of Calvin Harrison vs. Hartford Fire Insurance 
Company the complainant has filed a bill to reform a policy of fire 
insurance on the ground of mistake. The bill alleges substantially 
that complainant applied to the defendant for a policy of fire insur- 
ance upon a house situated in Lewis County, which policy was to 
run for a year, and was to be issued in the sum of $1,000; that at 
the time of making the application for this policy he entered into an 
oral stipulation with the defendant’s agent that the policy should 
contain a clause to the effect that the premises might remain vacant 
for a period of thirty days without impairing the policy. After the 


* Decision rendered, May 18, 1887. 
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policy was issued it seems to have been committed by the complain- 
ant to the custody of the defendant’s agent, who had procured the 
policy, for safe-keeping, and it remained in his custody for several 
months until after a fire had occurred which destroyed the premises. 
After the fire occurred the policy was examined. and it was found to 
contain a clause to the effect that it should become void if the prem- 
ises remained vacant for more than ten days, and, inasmuch as the 
premises had been vacant for more than ten days at the time the 
fire occurred, the defendant refused to adjust the loss. Thereupon 
this bill was brought to correct the alleged mistake. 

The rule is well settled that an application to reform a written 
contract on the ground of accident or mistake must be supported by 
clear and satisfactory proof, otherwise it will not be granted. If the 
testimony is conflicting or of such undecisive character as to raise a 
substantial doubt in the minds of the court, the contract as written 
must stand. Besides the ordinary burden of proof which rests upon 
every litigant who holds the affirmative of an issue, there is in this 
class of cases the additional burden of overcoming the strong pre- 
sumption created by the contract itself, which the proceeding seeks 
to reform. I refer to May, Ins., § 566, and a large number of cases 
cited in the note to that section. In deference to the foregoing rule 
I am compelled to dismiss the present bill. 

The testimony upon which chief reliance is placed to make out the 
allegations of this bill is that of the complainant’s son, who testified 
in substance that when he applied for this policy he inquired of the 
agent of the defendant how long the premises might remain vacant 
without vitiating the policy, and that the agent replied thirty days. 
The agent of the defendant (who seems to testify in this case very 
fairly) states that he has no recollection of having had any such con- 
versation with the complainant’s son. He does recollect that sev- 
eral weeks after the policy was issued, and after it was placed in his 
custody for safe-keeping, the complainant himself inquired of him 
(the premises then being vacant) how long the premises might re- 
main vacant without vitiating the policy, and he says that he may 
have answered that question by saying thirty days, but whether he 
did make such an answer or not he does not recollect. If he 
made such an answer to the complainant’s inquiry, of course it 
was an erroneous answer, and it may have misled the complainant, 
but if the complainant was misled by that statement he was misled 
by his own agent (to whom he had intrusted the policy for safe- 
keeping) as to the contents of the policy. In any event a statement 
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of that kind made after the policy had been written and delivered 
would be no ground for reforming the policy. In order to reform 
the policy it must clearly appear that before the policy was issued 
there was a distinct oral agreement that the policy should contain a 
clause to the effect that the premises might remain vacant thirty 
days, and that through inadvertence or mistake the stipulation was 
omitted from the policy. As I stated before the proof does not sat- 
isfy me that there was any such oral agreement antedating the ex- 
ecution of the written policy, for that reason I am compelled to dis- 
miss the bill. 





SUPREME COURT OF MICHIGAN. 


GUEST 
vs. 
NEW HAMPSHIRE FIRE INS. CO.* 


Where the application was oral, and there was no inquiry regarding incum- 

brances, a failure to mention the existence of a mortgage is not a mis- 
one 

representation. 
0licy-prohibition against further insurance by the insured owner will not 

A policy-prohibit g t furtl by tl if ll not 
prevent a mortgagee from independently insuring his own interest. 

The rejection of evidence as to value from one not showing any competent 
knowledge on the subject is not error. 


Sueparp & Lyon, for Plaintrff. 
Pratt & Gitpert, for Defendant. 


CampBELL, C. J. 

In this case plaintiff recovered on a policy of insurance upon a 
dwelling. He had held a contract of purchase, which he had 
assigned, as collateral to a building debt, to one Harrison. Harri- 
son afterwards took out a policy for his own interest. After the 
house burned, Harrison collected that policy, and applied the pro- 
ceeds on the mortgage. The company defended on the ground that 
plaintiff did not state truly his interest; that the Harrison policy 
constituted other insurance, and vitiated this policy; and on some 
other questions, chiefly relating to the same general grounds. 
There was no written application, and there was no written ques- 
tions and answers. The policy contained no reference to title, 
except the recital: “Lot held by virtue of aland contract.” There 
is nothing in the case which shows that there was any misrepre- 
sentation concerning the title, unless a failure to mention the incum- 
brance to Harrison can be so treated. There was testimony both 
from plaintiff and the insurance agent indicating that the latter 


* Decision rendered, May 5, 1887. 
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knew all about it. The case practically comes back to the ques- 
tion whether failure to mention the mortgage in the policy is a prac- 
tical misrepresentation. 

It was held in Castner vs. Insurance Co. (46 Mich., 15, 8 N. W. 
Rep., 554) that a person getting insurance was not required to show 
the exact condition of his title unless requested to do so: In 
Farmers’ Mut. Fire Ins. Co. vs. Fogelman (35 Mich., 481) it was 
held equitable ownership would support a recital of ownership: In 
O’Brien vs. Ohio Ins. Co. (52 Mich., 131, 17 N. W. Rep., 726) it was 
held a failure to mention incumbrances, if not inquired about, and 
if the application was oral, and no deceit practiced, was immaterial. 
A similar principle was laid down in Tiefenthal vs. Citizens’ Mut. 
Fire Ins. Co., 53 Mich., 306,19 N. W. Rep.,9 As the loss of the 
insured property would diminish the mortgagor’s means of paying 
the mortgage, it cannot be said that a mortgage lessens the insur- 
able interest, unless there is a stipulation to the contrary, or some 
very peculiar state of things. The policy was not void here for that 
reason. 

The policy is made voidable if the assured obtains further insur- 
ance without the written consent of the company indorsed thereon. 
But this cannot prevent the mortgagee from insuring his own risk. 
The assured could not prevent his doing so, and it is not the act of 
the assured. The charge of the court was emphatic that, if there 
was any collusion so that the assured was to be interested in the 
further policy, his insurance would be avoided. The jury have 
settled the question in favor of plaintiff. This court has recently 
decided that subsequent insurance by a mortgagee cannot be treated 
as further insurance which will vitiate a policy in favor of the mort- 
gagor, and it is not necessary to enlarge upon it: Carpenter vs. Con- 
tinental Ins. Co., 28 N. W. Rep., 749. This being so, the defendant 
is in no way interested in the use which the mortgagee made of his 
insurance-money. It was entirely foreign to this policy, and can be 
no defense to it. 

We do not think the record sustains the objection that the court 
submitted the case to the jury on the proofs of loss furnished to the 
company. 

It was not error to reject the opinion of Mr. Hannah concerning 
‘the value of the house insured. He did not show that he had any 
competent.knowledge.. The other points are all dependent on what 
we have already referred to. 

The judgment should be affirmed. The other justices concurred. 
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SUPREME COURT OF IOWA. 


Appeal from Circuit Court, Hardin County. 


RANISBARGER 
vs. 


UNION MUT. AID ASS’N.* 


In an action at law against a mutual benefit association to recover the amount 
of an assessment upon the members which the association have refused to 
make, held, on demurrer, that the action cannot be maintained. In such 
a case the remedy is by a proceeding to compel the association to make the 
assessment, 


This is an action at law on a certificate of membership in the de- 
fendant company. The certificate was issued to Enoch Johnson, 
plaintift’s father, and it constituted him a member of the association. 
By it the association agreed, in consideration of the paymert by said 
Johnson of certain dues and assessments, to pay, on proof of his 
death, the plaintiff and her husband, the net proceeds of one full 
assessment at schedule rates upon all the members in good standing 
at the date of such death. This agreement is expressed in the fol- 
lowing language: “Upon receipt of satisfactory proof of death of 
a member of the association * * * the secretary shall make a assess-, 
ment upon each member of the association at the rates prescribed 
in the following schedule: * * *. Such assessments shall be paid to 
the secretary within thirty days from the day on which the notice 
bears date. Five days shall be allowed the secretary for making 
such notices after the date thereof, and five days’ grace shall be 
allowed the members in addition to the time mentioned in the 


Decision rendered, June 25, 1887.—From Northwestern R.« orter 
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notice. The proceeds of such assessment, not exceeding the sum of 
twenty-five hundred dollars, shall be paid to the beneficiary named 
in the certificate within ninety days from the receipt of satisfactory 
proofs of death.” 

It is alleged in the petition that Johnson had in all things per- 
formed his part of the agreement, that he was dead, and that 
proofs of his death had been filed with defendant as required by the 
contract; but that it had failed and refused to make an assessment 
on the members of the associattion, or to collect or to pay over the 
proceeds of such assessment. It is also alleged that the proceeds of 
one assessment upon all members in good standing at the time of 
the death would amount to $2,500. A demurrer to the petition was 
overruled, and defendant refusing to plead further, judgment was 
entered against it for one-half of the maximum amount of the cer- 
tificate, that being the interest claimed by plaintiff. Defendant 
appealed. 


Atrorp & Gates and Gro. W. Warp, for Appellant. 
Horr & Piitssury, for Appellee. 
Reep, J. 

Defendant is a mutual association, having no funds for the pay- 
ment of death-losses except such as may be realized from assess- 
ments on its members. It did not contract for the payment of a 
specified sum on the death of the members, but its undertaking was 
that it would make an assessment on its members at the time of the 
death, and pay over the proceeds of such assessment to the bene- 
ficiary. The question raised by the demurrer is whether, upon the 
refusal of the defendant to make the assessment to pay a death-loss, 
an action at law can be maintained for the recovery of such sum as 
it might be supposed would have been realized if the assessment had 
been made. We considered this question in Bailey vs. Mutual Ben. 
Ass'n (27 N. W. Rep., 770), and we there held that the action could 
not be maintained. The remedy of the beneficiary, if any, is by a 
proceeding to compel the association to make the assessment. It is 
fair to the circuit court to say that that decision was made since the 
judgment was rendered in this action. Following that holding, the 
judgment will be reversed. 

Beck, J., dissents on the ground expressed in his dissenting opin- 
ion in Bailey vs. Mutual Ben. Ass’n, cited in the majority opinion. 
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SUPREME COURT OF NEBRASKA. 


In Re BABCOCK.* 


That part of sec. 6, ch. 16 of Nebraska Statutes of 1885, which requires of 
insurance companies a capital of $100,000 refers to life companies organized 
within that State as well as elsewhere. Bankable notes cannot be consid- 
ered a part of the capital within the statute. 

“To the Court: Liycotn, March 21, 1887. 

“The Honorable Supreme Court, State of Nebraska:— 
“GENTLEMEN: In the transaction of business in my office it has 
become necessary for me to know the law regarding the capital, if 
any, required of a life insurance company organized within the 

State of Nebraska. If it is not inconsistent with your duties, in 

order that I may fully understand what law is applicable, I respect- 

fully solicit your opinion upon the following questions: (1) Does 

that part of section 6 of chapter 16, Comp. St. 1885, pp. 182, 183, 

which requires a company or association, partnership, firm, or indi- 

vidual, to be possessed of a capital of $100,000, refer to life insur- 
ance companies organized within the State of Nebraska? (2) If it 
does, would bankuable notes be considered capital, within the mean- 
ing of the law? 
“ Respectfully submitted, 
“H. A. Bascock, Auditor Pub. Accts.” 


By tae Court. Chapter 25 of the Revised Statutes, revision of 
1866, entitled “Incorporations—Insurance Companies,” contained 
provisions regulating all kinds of insurance companies; that is, its 
provisions were general, making. no distinction between the legal 
regulations of life, fire, accident, or any other kind of companies or 
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business. That chapter contained section 6, precisely as it is now 
contained in chapter 16 of the Compiled Statutes, and it clearly 
embraced in its provisions every kind and character of insurance 
known to the business of this State, including life insurance. Sub- 
sequently, on the twenty-fifth day of February, 1873, there passed 
the legislature, and took effect June 1st of that year, the act en- 
titled “An act regulating insurance companies,” which was pub- 
lished in and constitutes chapter 33 of the General Statutes com- 
piled and published that year. Section 41 of said chapter is in 
the following words: “Sec. 41. That portion of chapter twenty- 
five of the Revision of 1866 which relates to insurance companies, 
and all acts and parts of acts amendatory and supplementary 
thereto, are hereby repealed, except so far as the same relates to the 
business of life insurance companies; and the auditor of State is 
authorized to return the deposits made under section twelve, chap- 
ter twenty-five of the Revision of 1866, when the companies mak- 
ing the same shall have ccmplied with this act: provided, such 
deposits shall not be needed for the payment of losses due from the 
company having made the same.” 

The said chapter 25 is carried forward in the latest compilation as 
chapter 16, and is believed to remain in force for some purpose,— 
manifestly for that of controlling life insurance companies, and the 
business of life insurance; and clearly all of its provisions, includ- 
ing the one requiring a corporation or association, partnership, 
firm, or individual, to be possessed of a capital of $100,000, which 
are applicable, in the nature of things, refers to life insurance 
companies organized within the State of Nebraska, as well as those 
organized in other States or countries. 

No mention being made in the section referred to of bankable 
notes, or securities other than “stocks of some one or more of the 
States of this Union or of the United States, * * * or bonds of 
cities of the United States,” we have no doubt that the securities 
must be confined to those thus designated, which does not include 
bankable notes. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK 


MARCK 
vs. 


SUPREME LODGE KNIGHTS OF HONOR.* 


An expelled member of a benevolent association, on appeal was re-instated, 
but died pending the appeal, 


Held, That his representative was entitled to the benefit, the appeal did not 
abate by death. 


Cuartes Sreckter, for Plaintiff. 

Morris Goopuart, for Defendant. 

Surman, J. 

Gisbert W. Marck, a member of German Oak Lodge Knights of 
Honor, was expelled from the lodge on April 8, 1884, appealed to 
the grand dictator from said sentence, of which appeal said lodge 
had notice, and died on April 25, 1884, pending said appeal. Sub- 
sequently the grand dictator set aside the judgment of expul- 
sion. Marck was re-instated by vote of the lodge, and the dues 
and assessments which were due up to the date of his death 
were received. No appeal was ever taken from the vote of re in- 
statement. 

If the analogies of the common law are to be regarded, the ap- 
peal did not abate by the death of Marck: Green vs. Watkins, 6 
Wheat., 260. By the reversal of the sentence of expulsion, and by 
the action of the lodge, he was re instated as at the date of his ex- 
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plusion, and was entitled to his benefit. It may be added that such 
was at the time the law of the order, which had held, by its su- 
preme dictator, that if a decision of explusion was reversed on final 
appeal, the appellant stands a member as if there had been no such 
judgment, and he must pay all back dues and assessments; and if, 
pending the appeal, he dies, has regularly tendered his dues and 
assessments, and after death, the appeal is decided in his favor, his 
benefit will be paid as one who died in good standing, less the 
amount of his tendered and unpaid dues and assessments. The 
motion for a new trial is denied. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


KNAPP, STOUT & COMPANY 
i vs. 


NATIONAL MUT. FIRE INS. CO. 


SAME 


x. 


Us. 
PEOPLE'S MUT. FIRE INS.CO.* 


In Missouri, a foreign insurance company is prohibited from carrying on 
business until it has filed with the insurance commissioner a certificate 
stipulating that service may be made upon him; and, where it is alleged 
in the petition that a foreign company is doing business in the State, it 
will be presumed that it has complied with the law, and default will be 
entered on service upon the commussioner, though he have refused to re- 
ceive the summons. 


At Law. 
G. M. Stewart, for Plaintiff. 


Brewer, J. (orally). 

In these cases a default is asked. The petition alleges that the 
defendant is a foreign insurance corporation, doing business in this 
State, having agents and offices located here. Service was made 
upon the insurance commissioner. He declined to receive the sum- 
mons and copy of the petition that was handed him, no reason being 
given therefor. The service was good, if he had power to receive 
the service. The law of Missouri forbids any foreign insurance com- 
pany doing business until it has filed with the insurance commis- 
sioner a certificate stipulating that service upon him shall be per- 
sonal service upon the company. As it, alleged in the petition that 
the company was doing business in this State, having agents and 
offices here, we are to presume that it has complied with the law; 
and therefore, prima facie, at least, the service is good, and default 
will be entered. 


* pecisiou rendered, April 21, 1887.—From Federa/ Reporter. 
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LOWER COURT DECISION. 


MUTUAL BY-LAWS REGARDING VACANCY. 


Court of Chancery of New Jersey 


MILLER 
U8. 
HILLSBOROUGH FIRE ASS8’N.* 


Every policy-holder in a mutual company is presumed to know the by-laws 
and conditions of insurance, and where such by-laws provide that the pol- 
icy shall be void in case of vacancy, the policy is avoided in the hands of 
an assignee even though it contains no provision of the kind annexed to 
it, and the assignment was approved by thesecretary. Such assignee after 
holding the contract for twenty-one months cannot claim the position of 
an innocent holder who was misled. 


Bill for injunction. On demurrer to amended bill. 


Gro. S. Grosvenor, for Complainant. 
J. D. Barting, for Defendant. 
Birp, V. C. 

The history of this case, in detail, appears in the opinion of Chan- 
cellor Runyon, filed February 17, 1887, with the exception of one al- 
legation which has since been made by an amended bill. That ad- 
ditional allegation is, in substance, that the defendant company is- 
sued a policy of assurance, with several important conditions an- 
nexed thereto; that that policy was afterwards (February 22, 1882) 
assigned to the complainant; and that from April 1, 1882, to Novem- 
ber 28, 1883, the premises (a dwelling-house) remained unoccupied, 
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and that, while so unoccupied, he was twice assessed, and twice paid 
assessments, and that on the said twenty-eighth day of Noyember, 
1883, the said premises were consumed by fire; and that said com- 
pany refuse to pay the value of said loss on the ground that said 
house was unoccupied,—one of the conditions, as expressed in the 
by-laws of said company, being that the assured forfeits all right to 
any assurance if he suffers the premises assured to remain unoccu- 
pied; and this last condition or by-law was not one of the conditions 
so as aforesaid annexed to and made part of the policy of assur- 
ance; and that thereby—i. e., by annexing several conditions to the 
policy, and not annexing one so important and vital—the complain- 
ant was deceived and misled and defrauded; that is, by presenting 
a policy with certain conditions annexed, he was assured in the law, 
if not in fact, that those were the only conditions, and that in truth 
he accepted the assignment of said policy, and had the said assign- 
ment approved by the secretary of the company, with the full under- 
standing, conviction, and belief that the said conditions, so as afore- 
said annexed to the said policy, were the only conditions imposed 
upon any of the members of said company, and that, up to the time 
of said loss, he did not know of any. other condition, or that one con- 
dition was that said dwelling should be occupied in order to secure 
a recovery. 

The chancellor decided in very plain terms that no one of the offi- 
cers of the company could bind the company in such case. But the 
complainant now seeks to go a step further, and to overcome the 
views ot the chancellor, by alleging that the company itself, in issu- 
ing such a policy (with only a portion of the conditions annexed), com- 
mitted a fraud upon every innocent holder. But on this very point 
the chancellor has provided an answer, very complete, and which I 
think is undisputed law everywhere, by declaring that every policy- 
holder in such company (being a mutual insurance company) is pre- 
sumed to know the by-laws and conditions of insurance in the com- 
pany. This being the law, it certainly applies to this case, in which 
the complainant held the policy so assigned to him from February 
22, 1882, to November 28, 1883, during which period he had the 
amplest opportunity to learn all about the rights and liabilities of 
the insured, and the condition upon which his rights could be made 
secure. Clearly, it is not for me to review the chancellor. Clearly, 
also, the luw is that the complainant is presumed to have known all 
of the conditions and by-laws on which mutual insurance companies 
issue their policies. I must sustain the demurrer, with costs. 





